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PROCEEDINGS 
Monday, August 5, 1996 2 20 p.m. 

MR WILNER Your Honor, apparently there 
is a videotape that is being offered, and I'd like 
to see it before it is shown to the jury 
THE COURT All right 
MR WILNER Your Honor, while they arc 
setting up, the issue may arise that Dr Thompson -- 
is that Dr Thompson"? I would like Dr Thompson to 
step out for my remarks, if 1 might 

THE COURT Is that Dr Thompson leaving 9 
MR WILNER Yes, he is leaving If you 
recall, the issue of Dr Thompson — a 
psychiatrist’s ability to obtain an involuntary 
examination of Mr Carter was debated in pretrial 
Your Honor ruled that that was not something that 
would pertain in this case I feel it would be 
improper for Dr Thompson to state or to be asked. 
Would you want -- or did you want to see 
Mr Carter 9 And then to answer, Yes, 1 did, but 
Mr Carter wouldn't let me, or words to that 
effect 


24 The whether Mr -- the reason that 1 think 

25 that would be improper is because it wasn't 



Page 3137 

Page 3 139 

1 INDEX 

1 Mr Carter not permitting an examination 

2 

2 Mr Carter is entitled to have his rights 

3 Witness JOHN U THOMPSON' Ml) 

3 adjudicated by Your Honor, and dial’s not -- I think 

4 

4 something -- that’s like commenting on a party's 

D ERECT EXAMINATION 

5 position 

6 

Uv Mr Riley „ 3147 

6 I think that the question, Did you examine 

7 

7 Mr Carter, is proper But I think the why didn't 

9 

CROSS EXAMINATION 

8 you is not, because it indicates somcdnng that 

9 

IJy Mi Wilm 3236 

9 Mr Carter did or didn't do whereas we have -- it 

10 

10 was something debated as to whether the law 

1 1 

11 permitted it, and Your Honor ruled that it did not 

1 2 

12 So that would be our motion is to preclude mention 

13 

13 that Mr Carter refused an examination or any words 

14 

14 or suggestion to that effect 


15 THE COURT Mr Riley 

16 

16 MR RILEY Your Honor, I think 

17 

17 Dr Fcingold and Dr Yergin both came into the 

18 

18 courtroom and discussed with the jury discussions 

19 

19 and conversations they had with Mr Carter about his 

20 

20 cigarette smoking I think it’s unfair to put us in 

21 

21 the position where our witness has not had that 

22 

22 opportunity for us to be able to explain why he was 


23 not given that opportunity I think that's unfair 


24 And as we’ve explained to the court 

25 

25 before, we did have a concern, expressed the concern 


ACCURATE REPORTING SERVICE OF JACKSONVILLE, INC. (904-355-84IB^gc 3136 - Page 3139 


legacy.library.ucsf.edu/ticEskq07A00/pdMndustrydocuments.ucsf.edu/docs/thglQ001 





GRADY CARTER vs. BROWN & WILLIAMSON 8/5/96 


VOL. XI 


Page 3140 

1 to Your Honor that the jury might perhaps be led to 

2 give more credence to the testimony of either 

3 Dr Fcingold or Dr Yergin because they had met 

4 Mr Carter and, in fact. Dr Thompson has not had 

5 that opportunity despite having asked for it So we 

6 think it's unfair to us to be put in tins [Krsition 

7 So we would request. Your Honor, to be able to bring 

8 out the fact that he did request an opportunity to 

9 meet with Mr Carter 

10 THE COURT I'm nol going to allow him to 

11 testify to that effect 1 don't think that n 

12 comports with the court's earlier ruling that 

13 Mr Carter's right to privacy outweighed the 

M defendant's perceived need to have him examined 

15 psychiatricatly And I think that unfair inference 

16 of Ins failure to cooperate would be gleaned from 

17 his — from the line of questioning that you 

18 propose So I am going to grant tie plaintiffs’ 

19 motion in limine 

20 MR RILEY Your Honor, if the question is 

21 asked on cross-examination, 1 assume that the doctor 

22 would be permitted to explain dial 7 

23 Til!-. COURT That's an entirely different 

24 question We'll see what happens on 

25 cross-examination 

Page 3142 

1 to recognize It's an oul-of-court statement made 

2 by somebody who's not here 1 don't see how it 

3 meets any of the hearsay criteria And he is not 

4 competent to testify about those issues It's not a 

5 medical issue It's not lay expertise Be like 

6 calling someone off the street to give an opinion on 

7 whether they found it easy or not 

8 1 think if counsel is trying to back-door 

9 this with this huge catchall wastebasket category of 

10 general public information, the dungci of il 

] 1 confusing the jury as being — as being listened to 

12 as something as a testimonial from a noted person on 

13 the ease at winch tley quit smoking would be 

14 ouiwciglicd or would outweigh any connection it might 

15 have with this general public knowledge if, m fact, 

16 this is even an issue of general public knowledge 

17 So 1 object to it It's just an out- 

18 it’s just Itcarsay 

19 MR HILLY Your Honor, there has been all 

20 sorts of out-of-court statements put into evidence 

21 by plaintiffs in ilus ease I do believe that this 

22 relates (o public awuiciicss and public information 

23 with respect to cigarette smoking and whetlier it -- 

24 and specifically with respect to quitting cigarette 

25 smoking 1 think the tape reflects the fact that 

Page 3141 

1 How long is the video 7 

2 MR RILEY It's about 30 seconds Your 

3 Honor 

4 Tin; COURT Mr Wilncr, take a moment lo 

5 view it 1 take it you haven't seen it 7 

6 MR wiLNFR No, not to my know ledge 

7 (Playing videotape) 

S (Inaudible) smoking for one reason or 

9 anotlier Do you have any helpful advice on how to 

10 conquer it 7 Well, I'm a little like the fellow who 

11 once said 1 don't know whether to start again, but 1 

12 will never stop again Actually, of course, at 

13 first I was very into smoking from my life in the 

14 military and war And all that I was asked to do 

15 was to be more moderate about it No doctor ever 

16 told me to stop But for me it was easier to stop 

17 and 1 will only say this, I really believe if a 

18 person turns their mind to something else and quits 

19 pitying themselves about it they won't find it 

20 nearly as hard to quit smoking as they think 

21 MR wiLNHR To which. Your Honor, we 

22 object to the testimony of Dwight David Eisenhower 

23 or Ike on the issue of — medical issue of whetlicr 

24 he had an easy time or not to quit smoking That 

25 appears to be hearsay in it's most -- and it’s easy 

Page 3143 

1 there was mtercsl ul the tune in llie public about 

2 quitting J think we arc entitled to put that 

3 before tlic jury and to argue about, in summation, 

4 about why information about quitting was pertinent 

5 and important to the public at the time and to show 

6 and demonstrate what the public wax told about 

7 that I think it's all relevant I think it should 

8 come in. Your Honor 

9 MR WILNLR Your Honor, by that standard, 

10 I guess tlicrc is no more rule of evidence about 

11 anything, because 1 guess you could always back-door 

12 it by saying it's what the public was told, even 

13 though I’m having a hard tune understanding how 

14 that's even relevant to Ibis ease, what the public 

15 was told about quitting in 1952 

16 THE COURT What is that a broadcast of 7 

17 MR RILEY It's a broadcast of a news 

18 conference that President Eisenhower held, 1 believe 

19 the year was 1957 I think it was I'm not sure 

20 It was the late 1950s He was asked why he had quit 

21 smoking. He had had a heart attack at the time and 

22 was asked wily he was — why he quit and just offered 

23 advise to people about quitting 

24 MR WILNLR Well, Your Honor, if there 

25 were some context to it other than just Eisenhower 
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1 getting up and saying. Oh, come on, you can quit if 

2 you want It's not even clear in ihcrc that he has 

3 had a heart attack That hasn't even been stated 

■1 We don't know where it was broadcast or how or who 

5 received it It's not been connected to the 

6 plaintiff It's something hanging out in space 

7 1 think without someone to connect that up 

8 and say. Yes, tins is characteristic of -- even if 

9 we assume that public knowledge is an issue in and 

10 of itself, which I'm having a hard time with that, 

11 but 1 don't understand why public knowledge in and 

12 ol itself is an issue But assuming that it is, 

13 because counsel appears to be going in that 

M direction, without an cxjicii to connect it to 

15 something, it's not — it doesn't do anything It's 

16 just a videotape Who's going to testify who 

17 listened to it, who saw n 7 

18 It's not sclf-autltcmicating like a 

19 magazine article where you can argue, well, U S 

20 News and World Report, you can figure where it was 

21 sent But this is just a videotape of something I 

22 don't know what it is 

23 MR RILEY There has been all sorts of 

24 evidence that Mr Wilncr has put into the record 

25 that has not been connected to Mr Cutler in any 

Page 3146 

1 advertisements that arc not just from American 

2 Tobacco Company He's put in adverttsemenLs from 

3 other manufacturers, companies that aren’t even tn 

4 this lawsuit, and brands of cigarettes that 

5 Mr Carter never even claimed to have smoked 

6 MR WILNL'R And - 

7 THE COURT Well, let me say this, 

8 advertising is materially different than a statement 

9 of a former chief executive of this nation I’m not 
to going to allow president -- former President 

11 Eisenhower to testify in this case that it was easy 

12 for him to stop smoking, because 1 think the 

13 prejudicial value of that attaclres to the head of 

14 ihis nation making that statement on a personal 

15 experience outweighs benefits that might be gained 

16 from this jury or to this jury So I'm not going to 

17 permit tire videotape 

18 Anything else 7 

19 MR WILNTR No, Your Honor 

20 THE COURT Anything else, Mr Riley 7 

2! MR RILEY [ think we arc ready, Your 

22 Honor 

23 THE COURT Bring the jury in, M r Forte 

24 (Jury present at 2 32 p m ) 

25 THE COURT Please be seated Mr Riley, 

Page 3145 

1 way, shape or form He's put in all sons of 

2 advertising Advertising from wlien before 

3 Mr Carter was even bom He pul in the — an 

4 advertisement that American Tobacco Company ran in 

5 The New York Times in 1969 Mr Carter specifically 

6 said he never saw that statement And Mr Wiliter 

7 was able to put it into evidence anyway 

S For him now to say that we need to show 

9 that Mr Carter saw that, I think, ts completely 

10 inconsistent with the position he's taken 

11 previously 

12 MR WILNER Well, if it's a statement by 

13 a party defendant, I agree it should go in 

14 regardless of whether Mr Carter saw it, just like 

15 any statements made by Mr Carter regardless of 

16 whctlicr American Tobacco heard them can go in But 

17 as to a statement by a third party who happens to be 

18 the president or ex-president of the United States 

19 talking about cigarette smoking in a press interview 

20 is bizarre 

21 I guess they arc trying to get it in for 

22 die tltcory lhat one ought to accord great weight to 

23 Eisenhower's opinion on how hard it was for him to 

24 quit Well, what difference does that make'* 

25 MR RILEY Your Honor, lie has put in 

Page 3147 

1 call your next witness, please 

2 MR RILEY Your Honor, die defendant 

3 calls Dr John Thompson 

4 THE CLERK Stand up here, please Place 

5 your left hand on die Bible and raise your right 

6 hand You do solemnly swear that the evidence you 

7 give on this issue will be tire truth, the whole 

8 truth, nothing but the truth, so help you God 7 

9 THE WITNESS I do 

Ul THE CLERK Here you are, sir 

11 THE COURT Good afternoon. Doctor How 

12 are you today 7 

13 THE WITNESS I'm fine How arc you 

14 today 7 

15 THE COURT If you want to pu( those 

(6 papers on the witness stand, you can have them nglu 

1 7 up there If lltey arc easier for you to manage, you 
ifi can do that 

19 THE COURT All right, Mr Riley 

20 MR RILEY May I proceed, Your Honor 7 

21 THE COURT Yes, Sir 

22 DIRECT EXAMINATION 

23 BY MR RILEY 

24 Q Doctor, would you please tell the jury 

25 your name 
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] A John W. Thompson, Jr, M D. 

2 Q And you're a medical doctor' 7 

3 A Yes. 

4 Q Where do you live 17 

5 A I live in [DELETED] . which is 

6 a suburb of 

7 Q Are you licensed to practice medicine' 7 

8 A Yes, 1 am 

9 0 Where are you licensed to practice' 7 

1 G a I'm licensed to practice in tie state of 

11 Louisiana 

12 Q And where do you practice medicine at this 

13 time' 7 

14 A I practice at Tulanc University m New 

15 Orleans, and I do contract work with the state in 

16 anotlier town called Jackson, Louisiana 

17 Q What’s tlie name of the facility in 

18 Jackson 7 

19 A Feliciana Forensic Facility 

20 Q Feliciana Forensic Facility’ 7 

21 A It’s basically a 235-bcd hospital where 

22 individuals who are adjudicated by the courts as not 

23 competent to go to trial or not guilty by reason of 

24 insanity go for treatment 

25 Q Is there — do they treat patients tor 

Page 3150 

1 Addictive Behavior LImt and that was for 

2 approximately 15 months from June of '92 through 

3 August of 1993 

4 Q Wc have heard tlic name Ochsner in tins 

5 trial before Who was the facility named after that 

6 you're at now or — 

7 A Alton Ochsncr 

8 Q And that's tlic same Alton Ochsner who's -- 

9 A Yes 

10 Q What was the addictive behavior unit that 

11 you worked at? 

12 A It's a 15-bcd treatment unit, and 

13 primarily the individuals who arc ihere had strict 

14 substance use problems So tlicy were in because 

if tlicy cither had alcohol problems or cocaine problems 

16 and various otltcr drugs So we would treat them m 

17 an inpatient setting and ilicn follow them after that 

18 in an outpatient setting 

19 Q The palicnts--just to bring you back to 

20 Feliciana — what arc tlx: substances -- you said a 

21 high percentage of the patients there also had 

22 substance abuse problems What arc the substances 

23 that they arc there for. that tlicy arc having 

24 problems with 7 

25 A The two most common arc alcohol and 

Page 3149 

Page 3151 

! substance dependence at that facility. Doctor' 7 

i cocaine Manpiana is also commonly used And 

2 A Yes, when I was asked to start working 

2 occasionally we'll have individuals who have used 

3 there, tltere was a considerable problem with 

3 heroin and other drugs, but primarily, though, is 

4 substance use in that about 70 percent of tlic 

4 alcohol and cocaine 

5 population also had substance use disorders And so 

5 Q Doctoi, would you please share with the 

6 tlrerc is a significant percentage of die population 

6 jury your educational background, where you got your 

7 that docs 

7 MD degree and where you did your training' 7 

8 Q Do you participate m that treatment 

S A Certainly 1 received iny medical degree 

9 yourself 7 

9 from tire University of Texas medical branch in 

10 A Yes, 1 do 

10 Galveston, and I was there from 1982 to 1986 After 

11 Q What's your role in that treatment' 7 

j l 1 finished tlicrc, I enrolled at the University of 

12 A Well, they asked me to come tlicrc and to 

12 Florida here in Gainesville, Florida 1 was there 

13 develop a program for the patients because there 

13 from 1986 until 1990 That was a residency m 

14 wasn't anything there So we put together a program 

14 psychiatry. 

If with psychiatrists and social workers and 

15 Q What was tire last year of your residency 

16 psychologists and nursing staff to — so the 

16 in' 7 Was there a specialty in that last year of 

17 patients would have a program And it's an 

17 residency 7 

18 cight-wcck treatment track that they have while they 

18 A Yes, the last year was a specialty in 

19 are at the facility 

19 forensic psychiatry So that is basically 

20 Q How long have you licld your position at 

20 psychiatry in the law, issues that interface between 

21 Tulane and at Feliciana' 7 

21 the legal system and (lie psychiatric system 

22 A For three years, will be three years in 

22 Q Can you explain a little bit more about 

23 September, actually 

23 how that would arise, forensic psychiatry; the 

24 Q What did you do before you joined Tulanc 7 

24 situation that it comes up in 7 

25 A I worked in New Orleans at tlx: Ochsner 

25 A Sure Most psychiatrists have to deal 
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1 with legal issues in one way or another Sometimes 

2 the patients that we have in the hospital uic out of 

3 touch with reality and may need to go into the 

4 hospital against their will, so the psychiatrist may 

5 be asked to go before tltc court and testify in those 

6 kinds of issues Or they may have to get 

7 medications against their will and go before the 

8 court Tlierc are a lot of otlicr issues as well, so 

9 that I can be asked by the court to evaluate 

IU someone's competence to stand trial oi to evaluate 

11 whether tlicy met the criteria for sanity or insanity 

12 at the time of the offense 

13 We oftentimes will evaluate issues 

14 involving medical practice or medical malpractice 

15 issues And (hen there is a civil side of forensic 

16 psychiatry where a person has a particular claim or 

17 needs to be evaluated in one way or the otlicr by tlte 

18 court systems, and that’s usually at the request of 

19 a attorney, and yon evaluate individuals in that 

20 context as well 

21 Q Have you specialized in forensic 

22 psychiatry since then, since your residency ; 

23 A Yes, wlrcn 1 was Ochsner, I was primarily 

24 focusing on lire addiction issues And since 1 have 

25 been at Tulanc, I have been working mostly in 

Page 3154 

1 A Yes, we — I teach forensic fellows at 

2 Tulanc, and also I teach residents, occasionally 

3 teach medical students, but primarily forensic 

4 fellows And ihcn I also teach patients at 

5 Feliciana Forensic on various aspects of substance 

6 use So m our treatment track, I have lectures 

7 thot I do once or twice a week and discuss with 

S tlicm, you know, issues about cocaine and how it 

9 affects them, and also about tltcir medications and 

10 how their medications internet with tlte various 

11 other substances 

12 Q Do you, besides teaching, do you treat 

13 patients 7 

14 A Yes. 1 do 1 have the forensic hospital, 

15 I’m there usually, actually three days J week fra 

16 there more tunes than Pin actually at Tulanc So 

17 I’m there three days a week On Wednesday is my 

IS outpatient day at Tulanc, so 1 see outpatients 

19 during the day that both have psychiatric 

20 difficulties and substance use difficulties And on 

21 Friday we have a training session in the morning at 

22 Tulane and m tltc afternoon is what I set aside to 

23 review new legal eases or if the: court asks me to 

24 evaluate someone 

25 Q Have you published any papers in 

Page 3153 

! forensic psychiatry' We have a training program to 

2 train forensic fellows where we teach them at the 

3 facility — 1 mean, at tire facility and at Tulane 

4 And that’s primarily my area of focus right now 

5 Q What did you do between the time you 

6 completed your residency and the time you went to 

7 Ochsner 7 

8 A Well, I had a two-year commitment to the 

9 United States Air Force in the military, and so 1 

10 went to San Antonio, Texas, at Wilford Hall Medical 

11 Center I spent two years there I was tire 

12 director of one of (lie inpatient units there It 

13 was a training facility where we trained residents 

M and we also treated patients Tire patients were 

15 either psychiatric patients or patients with 

16 substance use disorders And we would evaluate tltcm 

17 and treat them, mostly detoxifying them so they 

18 could go into the alcohol program after that 

19 Q What was your rank at discharge from the 

20 Air Force 7 

21 A 1 was a captain 

22 Q Was that a honorable discharge 7 

23 A YCS 

24 Q Would you please tell tltc jury a little 

25 bit about your day-to-day activities Do you teach 7 

Page 3155 

1 peer-review hteratme 7 

2 A Yes, I have 

3 Q And do you belong to any professional 

4 organizations 7 

5 A Yes, 1 do ] belong to the American 

6 Medical Association I belong to the American 

7 Psychiatric Association, the American Academy oi' 

8 Psychiatry and tlte Law, tltc American Academy of 

9 Psychiatrists and Alcoholism and Addiction, and 

in Iatutsiana — several Louisiana societies as well 
n Q Arc you Board-certified 7 

1 2 A Yes, I am 

13 Q In what specialty 7 

14 A In psychiatry and 1 have an added 

15 qualification Board in forensic psychiatry 

16 Q Can you explain to us, please, what it is 

17 that psychiatrists do What is tlieir — 

IS A Well, there arc several major areas of 

19 various kinds of psychiatric disorders that we 

20 tTeat One would be depressive disorder, so people 

21 with major depressions that need eitlier psychotropic 

22 medication or therapy Patients who have anxiety 

23 disorders or panic attacks is another group of 

24 individuals Individuals with substance use 

25 disorders, individuals that may be out of touch with 
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j reality or have senous psychiatric difficulties 

2 like schizophrenia or sometimes manic depressive 

3 illness, where people have a high level of high and 

4 come down to a deep low level as well 

5 So there arc groups of patients There 

6 arc others, but those arc tlx; main categories 

7 0 Does that include also patients with 

8 substance abuse problems 7 

9 a Yes 

10 Q Arc you qualified and trained as a 

11 professional to evaluate mental and emotional 

12 conditions m states 7 

13 A Yes, that's something that 1 would do on a 

14 daily basis 

15 0 Arc you also trained and qualified to 

16 evaluate a person's cognitive abilities'' 1 

17 A Yes Cognitive just means the way tlic 

18 person thinks essentially, but in psychiatry it is 

19 important because we have some individuals who think 

20 very irrationally and we have to sort that out and 

21 evaluate them, and another individuals who think 

22 quite rationally and they made need some 

23 improvement So we have to son out the person's 

24 thoughts and what's real or unreal about those and 

25 arc they normal or abnormal 

Page 3158 

1 with appointments Arc they going to be able to 

2 maintain the kind of things they need to in order to 

3 stay out of the hospital and function in society 

4 So that’s also something 1 do fairly regularly 

5 Q Can you tell us how you might get involved 

6 in a legal proceeding How does thal conic about 7 

7 A Usually there's one of two ways I can 

8 cither be appointed by the court, which happens 

9 about half the time, that I'm appointed by Lhc court 

10 to evaluate a particular issue ll can happen -- 

] 1 more likely happens m various criminal issues 

J2 Occasionally I'll get appointed in a civil issue 

13 where the judge is trying lo sort oul between two 

14 sides what's going on and they'll ask me to come m 

15 and evaluate them 

16 And the other way is that attorneys will 

17 call me and ask me to review records and to come to 

18 some determination about a particular case 

19 O Doctor, does your expertise extend lo 

20 decision-making human behavior and human motivation 7 

21 A Certainly Decision making, meaning 

22 behavior and those kinds of things, us well as 

23 day-to-day activities in our decisions that we have 

24 lo make, both in treating palients in an oulpahenl 

25 setting as well as inpatients 

Page 3157 

1 Q Are you also trained and qualified lo 

2 make, to assess a person's or a patient's ability to 

3 make decisions and to make choices, is that part of 

4 what you do 7 

5 A Yes Again, that's part of the day-to-day 

6 workings, because many of tire patients have 

7 difficulty making decisions and difficulty making 

8 choices And we assess that and try and help litem. 

9 evaluate them in that process 

10 Q Do you also, as part of your training and 

11 your practice, assess an individual's motivations, 

12 is that part of what you do 7 

13 a Yes One of the jobs that we arc in task 

14 with at tire facility is that we have to make 

15 determinations of when people go back out into 

16 society and when they are ready to We have to make 

17 determinations and provide them to the court of when 

18 a particular individual will be ready to go back 

19 into the community 

20 Sometimes those individuals have been in 

21 die hospital for some time and tlicy have — may have 

22 a senous psychiatric disorder and a substance use 

23 disorder And so we have to sort those things out 

24 as arc they motivated. When they get out of the 

25 hospital, arc they going to be able to follow up 

Page 3159 

1 Q Now, let me ask you. Doctor, what is it 

2 that you were asked to do m connection with tins 

3 lawsuit 7 

4 a Well, 1 was ashed — Mr Wallace came to 

5 my office at Tulanc about six months or so ago -- 

6 Q Mr Wallace is a lawyer with our firm 7 

7 A Lawyer with Chadboumc and Parke, David 

S Wallace He came to my office and asked me wltetlier 

9 or not 1 would be interested in reviewing some 

10 records and making some assessments about 

11 Mr Carter, about whether or not lie could make 

12 knowledgeable and rational decisions throughout the 

13 course of his lifetime, whether or not he had the 

14 capacity to be able to quit smoking throughout the 

15 course of Ins lifetime and various issues along 

16 those lines 

17 Q Other than within the field of human 

18 behavior and motivation or substance use, did we ask 

19 you to review any otlier medical literature with 

20 respect to smoking and licalth 7 

21 A Well, initially I wanted to take a look at 

22 what was the current — 

23 Q Pm sorry, maybe - did we ask you to look 

24 at any smoking and health issues other than human 

25 behavior, motivation and substance use issues 7 
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1 A Well, the issues about whether or not an 

2 individual — why docs an individual start or 

3 continue to smoke, and what's their motivation to 

4 continue to smoke and those kind of things 

5 Q And other than that was there any other — 

6 1 mean, for example, did we ask you to assess tlx; 

7 medical literature with respect to smoking and lung 

8 cancer, is that part of what we asked you do 7 

9 A Absolutely not 1 was just asked to 

10 evaluate those particular issues I did not look at 

1 1 tlx; issue of causation of lung cancer or any of 

12 those kinds of things 

13 Q How did you go about the task that you 

14 undertook''’ What did you do 1 ’ 

15 A Well, 1 reviewed Mr Carter's deposition 

16 and I reviewed Ins wife's deposition, Mildred I 

17 reviewed his first wife's deposition, Catherine, tire 

IS depositions of his children, a brief deposition trom 

19 Dr Rood, one of his treating physicians, his 

20 medical records And then also reviewed tlx; 

21 literature on tlx; issues that we were talking about 

22 on smokci motivation, on various aspects of smoking 

23 behavior, continuing smoking, why people continue to 

24 smoke and those kind of things 

25 Q Doctor, arc we compensating you for your 
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1 quit any time prior to that had he personalized the 

2 risk and been motivated to do so 

3 O Do you have an opinion. Doctor, whether 

4 Mr Carter's understanding of the health risks 

5 associated with smoking was in any way impaired as a 

6 result of nicotine - ’ 

7 A No, 1 didn't - I didn't get any 

8 indication from the record that his ability to think 

9 clearly and to assess knowledge or to take in 

10 knowledge, take in information was impaired by his 

1 1 nicotine use by his smoking behavior 

12 Q Doctor, I want to back up a little bit and 

13 ask you, the plaintiffs in this ease arc saying that 

14 Mr Carter was addicted to nicotine And I'd like 

15 to ask you what that term means scientifically, 

16 addiction - ’ 

17 A Addiction has -- actually has quite a 

18 broad meaning in its present interpretation It can 

19 mean anything from someone who is severely addicted 

20 to crack cocaine wlicrc they arc spending all of 

21 their money using that particular drug and may be 

22 living on tlie street and may be dealing drugs and 

23 those kinds of things, all the way to a lay 

24 perception of having too much chocolate or wanting 

25 to eat too much chocolate or those kinds of things 
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1 time spent in this ease'-’ 

2 A Yes 

3 Q And what is your hourly charge - ’ 

4 A Tire hourly charge for the psychiatrist at 

5 Tulane is S300 an hour 

6 Q Is that a standard charge - ’ 

7 A Yes 

8 Q How much have we — have you been 

9 ccmijiciisatcd so far’ 

10 A Roughly $ 15,000 

11 Q Do you have an estimate for how much 

12 additional tune we arc going to owe you for - ’ 

13 a That would be roughly a snnilui amount 

14 Q Rased on your review of tlx- evidence in 

15 this case, Mr Carter's medical records, tlx; 

16 deposition testimony that you looked ai and your 

17 review of tlx; literature, do you have an opinion, 

18 Doctor, whether Mr Carter wanted to permanently 

19 quit smoking before 1991 9 

20 A Yes, it’s my opinion that prior to 1991 

21 that Mr Carter was not motivated and did not have 

22 tlx; personal — the personalization of the risks lo 

23 be able to — or to quit prior to that. That he 

24 could have quit, but he personalized tlx; risk at 

25 dial time and quit at 1991 I think he could have 
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1 So 1 tlimk that tlicre arc many interpretations, and 

2 the interpretation has gotten quite broad 

3 Q Is it a scientifically precise term ’ 

4 A At (he present tune, no 

5 Q Was there a time when it did mean 

6 something specific from a scientific and medical 

7 point of view ’ 

8 A Yes, it's my opinion that m 1964 when the 

9 Surgeon General's report was written, at that time 

10 and before that, that there was a precise term and a 

11 precise differentiation between the term addiction 

12 and habituation 

13 MK R1LI.Y Your Honor, I have a blowup 1 

14 would like to use, if that's okay 

15 TUG COURT All right 

16 MR R1LHY Your Honor, can Dr Thompson 

17 step down, please 9 

18 THE COURT Certainly 

19 BY MR R1LCY 

20 Q Doctor, would you tell us what this is 

21 from 7 

22 A Sure, this is from tlx; 1964 Surgeon 

23 General report, and it's page 351. And it's the 

24 definition in 1964 of those terms, the different 

25 term addiction and tie term habituation So that's 
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1 primarily what this exhibit is 

2 Q Where did that definition of addiction 

3 come from 9 

4 A Actually it had been used prior to that 

5 time by the World Health Organization and 

6 Dr Severs, who was a prominent doctor in 

7 psychopharmacology lie was also one of tire men on 

8 the advisory committee for the Surgeon General's 

9 report So he assisted in writing that and this 

10 definition comes pretty much from tire papers that he 

11 has written and the World Health Organization 

12 definition at tlx: time 

13 So it was an accepted definition at ilut 

14 time around the world tor both addiction and for 

15 habituation 

16 0 Can you explain to us what tlie definition 

17 of drug addiction was at that point in time. Doctor 9 

18 A Yes, as - I mean, as you can see trom the 

19 top definition here, the most important thing at 

20 that time was there was a stale of chronic 

21 intoxication and that was a critical thing to look 

22 at And you can see down here that this is pari of 

23 the reason for it, because it was generally accepted 

24 among psychiatrists tfiat addiction to potent drugs 

25 was based upon serious personality defects from 
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1 about a more serious disorder like heroin use or 

2 cocaine use where the individual is incapacitated in 

3 some way and may actually be involved in criminal 

4 behavior or illegal kinds of behavior 

5 Q Is that described on the next page of tlie 

6 report, tlx: discussion of tlx: overpowering desire or 

7 need 9 

8 a Yes, it is 

9 Q Wlx:rc is that discussion 9 

10 A Okay We lalkcd a little bit about that 

11 Compulsion exists in many grades from tlx: habit 

12 pattern of a cigarette smoker who subconsciously 

13 reaches into Ins pocket for a cigarette So tlie 

14 cigarette smoker may do that before he realizes he 

15 lias got it in Ins hands And that's to be clearly 

16 distinguished from those individuals who have some 

17 kind of personality defect And the personality 

18 defect plus their use of die drug may cause some 

19 kind of detriment on society by that particular 

20 use So tlicrc was a clear distinction between those 

21 two at that time 

22 Q What's the next component of the 

23 definition of drug addiction'' 

24 a There is a psychic or psychological and 

25 generally a physical dependence on the effects ol 
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1 underlying colter psychological conflicts or 

2 psychiatric disorders, which may he manifested in 

3 other ways if the drugs were removed So that's 

4 something that is important to look at as far as the 

5 chronic intoxication part, because as we go through 

6 time that part will be somewhat diluted 

7 o I'm sorry. Doctor, but why arc they saying 

8 that - what arc they suggesting about why people 

9 use drugs there 9 What was (he reason they arc 

10 suggesting people used drugs at that point in time 9 

it A Well, there is an abnormality m tlie way 

12 that tltcy arc functioning, so they arc using the 

13 drug lo escape and to try to have an altered state 

14 of consciousness or escape the present reality (o be 

15 into another reality And that's primarily what 

16 that's about 

17 Q Would you tell us what the rest of this 

IS definition means 9 

19 a Sure You can see that there is an 

20 overpowering need or desire to continue taking the 

21 drug and to obtain it by any means, and this is also 

22 an important component And (lie overpowering desire 

23 or need is described at other times in the report as 

24 distinctly different from the habitual need to have 

25 something on a daily basis, that they arc talking 
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1 the drug, so there are physical signs and symptoms 

2 that occur as veil as psychological symptoms that 

3 occur m a particular individual that’s addicted 

4 So there is a physical dependence, and tlicy talk 

5 about the physical dependence in here as well 

6 It says, proof of a physical dependence 

7 requires a demonstration of a characteristic and 

8 reproducible abstinence syndrome And that’s 

9 somewhat different wlicn you look at dilTcrcm kinds 

10 of substances of abuse and substances of use 

11 Okay 

12 And — but you need to show that tins 

13 abstinence syndrome upon withdrawal of tlie drug or a 

14 chemical winch occurs spontaneously inevitably and 

15 is not under the control of the subject So that if 

16 someone is drinking a lot, if they are drinking a 

17 six-pack of beer a day, let's say, for a while, and 

18 they go up to drinking even more than that and they 

19 stop, it’s very predictable as to how tlicy will 

20 withdraw from alcohol in a particular individual, 

21 and it's not variable Okay 

22 And it said that ncitltcr nicotine nor 

23 tobacco comply with any of tlxse requirements And 

24 that is because there is a lot of variability 

25 between withdrawal states both within an individual 
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1 or abstinence syndrome within an individual when 

2 they are smoking -- and when they smoke — they arc 

3 trying to quit from one time to another, then they 

4 have a few symptoms one time and a lot of symptoms 

5 another time And varies from individual to 

6 individual So they were making that distinction as 

7 well 

S And the fourth one is detrimental effect 

9 on the individual and on society And that one may 

10 apply a little bit less today, but the effect on the 

11 individual is primarily what we arc talking about 

12 And it's more legal effects or tltc effects of using 

13 the drug to the point where someone would get into 

14 legal difficulties or problems such as that 

15 Q Can you explain to us a little bit more 

16 about tlic second requirement (here a tendency to 

17 increase the dose 7 

18 A The tendency to increase the dose has to 

19 do with a situation thal we commonly refer to as 

20 tolerance, which has a lot of different meanings 

21 But that's where an individual needs more and more 

22 and more drug in order to become more intoxicated 

23 So, let's say, if you bad someone who was using 

24 heroin, tlicy needed S50 a day, and ihcn as they 

25 continued to use they may build up to a habit of 
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1 or psychological and generally physical dependence 

2 to the effects of the drug There also is the 

3 withdrawal syndrome that you would get when you use 

4 that particular drug, as 1 talked about before, when 

5 you use alcohol, like 1 talked about before 

6 And that’s distinctly different from what 

7 you would see from caffeine On the other side 

8 wlicre you would have caffeine, you would say thal 

9 that's a habit, that you may want to drink a cup of 
in coffee every day You may want to drink three or 

11 you may want to drink five cups of coffee every day. 

12 but that there's a desire to continue doing it, but 

13 it's not necessarily an overpowering type of 

14 compulsion Tlicrc is little or no tendency to 

15 increase the dose Often people who drink coffee 

16 will maintain the same dose for a long period of 

17 time, maintain the same level of ingestion of 

18 caffeine for a long period of time 

19 Now, there mjy be a psychological 

20 dependence, but the abstinence syndrome is not as 

21 well defined as one for alcohol 

22 1 think it talks a little aboui that in 

23 contrast to drugs of addiction, which we talked 

24 about alcohol I talked about the withdrawal, wlicre 

25 there is a definite withdrawal of alcohol, and 
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1 S500 a day They may use ten times as much as what 

2 tlicy needed to get the same level of high or ilic 

3 same level of intoxication as tlicy would prior when 

4 ihey had — when tlicy were using S50 a day So 

5 (hat's an important distinction as well 

6 Q Under (hese definitions. Doctor, can you 

7 compare, for example, how alcohol would be treated 

8 with how-, let's say, caffeine would be treated 1 ’ 1 

9 A Okay Well, under the criteria for 

10 addiction, you would see that if a person was 

11 drinking to become intoxicated, that was tlcir 

12 primary goal, for them to become intoxicated, and 

13 llicrc was repeated consumption, that would fit quite 

14 well There is an overpowering desire or compulsion 

15 to continue taking It means that tlicy take it in a 

16 way that's not normal It's abnormal 

17 So the person was drinking and getting 

IS into difficulties with their family and other kinds 

19 of things, and that would be appropriate for that 

20 one 

21 There is a tendency to increase tlx: dose 

22 If someone was drinking a six-pack and then later 

23 needed to drink two in order to obtain - acquire 

24 the intoxication or get thal level of high that they 

25 wanted And there is a psychic and psychological -- 

Page 3171 

! there's not as well defined withdrawal with caffeine 

2 and other substances like nicotine 

3 Q Was cocaine considered a drug of addiction 

4 at this time in 1964 7 

5 A Yes, 1 think cocaine was considered a drug 

6 of addiction at that point in 1964 In fact, in the 

7 1800s Sigmund Freud had a friend that he thought lie 

8 could get off of morphine by using cocaine But 

9 that individual ended up becoming intoxicated and 

10 dependent on the cocaine as well 

11 So psychiatrists knew that for a long 

12 period of time 

13 Q Is there anything m this 1964 Surgeon 

14 General's report that says cocaine is not addictive 

15 or thal it wasn't considered addictive at that point 

16 in time 7 Is there anything that says that 7 

17 A No, I didn't see anything m the report 

18 that said that There is a forward to this portion 

19 right here that lists out all of the drugs that were 

20 possible to be placed in either category, but it 

21 doesn’t say that cocaine is in one category or the 

22 other 

23 0 Now, after 1964, did the concept of 

24 addiction change 7 

25 A Certainly 
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] Q Can you please describe that for us 

2 A Well, it — shortly after that, there 

3 was — tlx* definition was expanded to include a tenn 

4 called dependence And that term was a broadening 

5 of the definitions and a blurring of the distinction 

6 between tlx; drug addiction and tlx; habituation But 

7 it didn't blur right away Originally dependence 

8 meant the same kinds of things that addiction 

9 meant And so in the 1960s, the World Health 

10 Organization and then in (CDA winch is anotficr 

It document, the individuals were listed as dependent, 

12 but they still meam the same thing as addiction 

13 Q Before July 1st, 1969. was there any 

14 medical group or any scientific body that said 

15 smoking was addictive' 5 

16 A No 

17 Q Before that date, was tlicrc any medical or 

18 scientific group that said smoking produced 

19 dependence or was dependence-producing 5 

20 A No 

21 Q When was the first tune tlic Surgeon 

22 General readied a formal conclusion that smoking was 

23 addictive' 5 

24 a That was in 1988 with the Surgeon 

25 General's report that was entitled "Nicolme 
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1 than the previous criteria, and tlicy arc much 

2 broader They actually encompass most of the 

3 substances that you would think of that might have 

4 any property or psychoacttvc effect or effect on the 

5 brain 

6 Q For example, would caffeine fit lliat' 5 

7 a Yeah, caffeine could fit in this category 

8 and nicotine could Fit in this category And any of 

9 the other eleven or so major classes of drugs could 
id fit in this category 

It Q Wlui happened to tlx; requirement m 1964 

12 for chrome intoxication 7 Where is that in 1988' 

13 a Chronic intoxication is not in the 

14 definition in 198.8 So ihc definition has been 

15 expanded and watered down some Intoxication was 

16 pulled out of tlic addiction criteria, and we had 

17 intoxication as one sci of symptoms and dependence 

18 as another set of symptoms 

19 Now, what the Surgeon General said is that 

20 the criteria for dependence arc the same things as 

21 tlx; criteria for addiction So tlicrc was an 

22 expansion of the definition at that nine to include 

23 tlic determine addiction in with dependence, hut the 

24 intoxication pan was removed so that it was very, 

25 very difficult then to discriminate between those 

Page 3173 

1 Addiction " 

2 Q What is it that happened between 1 96-1 and 

3 1988 that enabled tlic Surgeon General to now 

4 classify smoking as quote "addictive"' 5 Wlut 

5 happened 7 

6 A It was primarily an expansion of ihc 

7 definition Although research was going on to look 

S at different aspects of pharmacologic properties, 

9 the mam thing that happened was the definition was 

10 expanded 

11 0 What were the — I think we have a chart 

12 showing tlx; criteria 

13 a Certainly You can see here - Hus is 

14 page 7 from tlic 1988 Surgeon General's report And 

15 we have these criteria — this is criteria where you 

16 place the drug in a particular category, okay, or 

17 when you arc just looking at tlx; drug to try to 

18 determine docs it meet criteria for a drug that you 

19 would be able to use and classify for drug 

20 dependence 

21 The primary criteria arc that it's a 

22 highly controlled or compulsive use, that it has 

23 psychoactive effects, and (hat it has 

24 drug-reinforcing behavior 

25 Now, these criteria arc much more limited 
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1 two things 

2 Q What about the requirement «c see here for 

3 physical dependence' 5 Is that contained m the 

4 definitions that arc a requirement tor drug 

5 dependence in 1988' 

6 a This is — physical dependence, you can 

7 see riglu ticrc, is one of tlic criteria that a 

8 dependence-producing drug may produce or of ten 

9 produces But it's not one of tlic primary criteria 

10 under the Surgeon General's report that it 

It necessarily has to produce And that's different 

12 than from tlic 1964 report 

13 Q How about this one, a tendency to increase 
l i tlx; dose' 5 

15 A Right 

16 Q Where do we find that' 5 I mean, that was 

17 required in 1964 Where is that in 1988 7 

18 a That was required in 1964 and, again, if 

19 you look down here, it's down on the bottom, that 

20 they often produce it, but it's not necessarily 

21 something that's required 

22 Q Is there a tenn that you prefer to use - 

23 when you diagnose a patient, do you use tlic label 

24 addiction, is that the term you use" 5 

25 a No, 1 mean, I would use it if 1 was doing 
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] a lecture on something and 1 was trying to get folks 

2 to come to the lecture, I might use the term 

3 addiction, because it's a more common term and it's 

4 more attractive and flashy And so you might 

5 attract more people if you did that But normally 

6 we use dependence And we go to a diagnostic manual 

7 in psychiatry that we use that definition with 

8 0 Are these criteria that we see here on — 

9 what page is this 7 Is this page 7 > 

10 A This is page 7 

11 Q Arc those diagnostic enter la tor 

12 determining whether an individual is dc|xmdcitt on a 

13 substance 7 

14 A No, tlicy are not This kind of gets 

15 confusing and it sometimes even confuses me so I 

16 will try to explain that to you Hus is just a 

17 criteria for a drug being included So a drug is 

18 included as a psychoactive substance - as a drug 

19 that can potentially cause dependence, just the drug 

20 itself, can that drug potentially be a pap of the 

21 dependence syndrome And then we have to have other 

22 criteria if we arc actualh going to diagnose 

23 someone and say, You have an alcohol dependence 

24 problem, or you have a particular problem along 

25 those hues 
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1 individual person, you want to be able to 

2 discriminate who actually had the problem, how we 

3 arc going to treat it and who doesn't So that's 

4 why we use the other criteria 

5 Q Where does the Surgeon General's report - 

6 docs it refer to the diagnostic criteria for an 

7 individual 7 

8 A Yes, it docs I believe it's 249, halfway 

9 in the book 

10 Q What docs it refer to 7 

11 a It refers to die DSM-lll-R which is a 

12 statistical manual for diagnosing individuals that 

13 was used at that time And that -- those arc — 

14 those criteria arc used if you ate going to diagnose 

15 an individual 

16 So if you wanted to diagnose a particular 

17 patient, you can use guidelines that are in the 

18 Surgeon General's report, but you would use criteria 

19 that arc outlined here from tlx: DSM-III-R And 

20 that's what they used at the time to place til the 

2t Surgeon General’s report 

22 Q Well, Dr b'cingold told us that these 

23 criteria arc the same as the diagnostic criteria 

24 Is that right or that is wrong 7 

25 MR WILNTJl Object to the form That's 
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1 Q Why do you need other criteria'- 1 

2 A Because these criteria primarily just give 

3 you an idea of whether tire dmg meets the category 

4 And tlx: specific criteria arc for diagnosing a 

5 particular patient 

6 Q And why do you need to do that, have 

7 separate criteria to ajrph to a particular person 7 

8 How about if we use alcohol as an example 

9 A Okay Well, if you want, you could say 

10 that alcohol meets the criteria for a drug of 

11 dependence Okay It can be a drug, but you 

12 actually have to have a patient That patient has 

13 to be — or an individual using tftc drug in a 

14 maladaptcd way before you can diagnose them of that 

15 and know whether you need to treat titan or not So 

16 you need those criteria to diagnose them 

17 You would have to look at specific 

18 criteria for an individual person in diagnosing 

19 them. This just tells you that the drug meets the 

20 criteria for being in tire category. 

21 But for diagnosing an individual person, 

22 if we just said. Anybody who drinks alcohol would 

23 meet this — the criteria on here essentially, 

24 because there would be a whole host of people that 

25 might meet it. But when you go to diagnose an 
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t not what he said Object to the preamble 

2 THF. COURT Sustained 

3 BY MR KILLY 

4 Q Let me ask you this, arc there differences 

5 between the criteria for drug dependence and the 

6 criteria for diagnosing an individual 7 

7 a Yes. tlicrc arc differences between those 

8 two 

9 Q Arc these the criteria for diagnosing an 

10 individual 7 

it A Yes. those arc These are criteria, 

12 generic criteria for diagnosing someone with u 

13 substance dependence disorder 

14 Nows you have to apply each individual 

15 drug into that particular -- into those criteria if 

16 you want to diagnose an individual patient And 

17 there arc extra pieces to the puzzle that come in as 

18 you go along. We'll try and make that — I'll try 

19 and make that as clear as I can 

20 Q Are these criteria used for all substances 

21 under the DSM? 

22 A Yes, they arc Under the DSM-IV. they arc 

23 used for all substances 

24 Q So that would be heroin or caffeine 7 

25 A Yes 
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1 Q How would you — if you were going to 

2 diagnose a person to see whether they were dependent 

3 on alcohol, let's say, how would you go about doing 

4 that 9 

5 A Well, I think it's important to take a 

6 look at the subparagraph right under the criteria 

7 First of all, you want a maladaptcd pattern of 

8 substance use and that's important The person has 

9 to be usrng it in a way t/iat's not an adaptive 

10 mechanism for them Let's say that you wanted to go 

11 home at night and just have a beer at nighttime to 

12 help you relax and go lo sleep or liclp you relax 

13 while you're watching TV or whatever That might be 

14 an adaptive pattern tor someone to go home and use 

15 the substance But if someone went home even,’ night 

16 and drank a six-pack or two six-packs, passed out. 

17 couldn't go to work the next morning, that would be 

18 a maladaptive way of using it 

19 So it's important that you get that as a 

20 baseline And then it has to lead to some 

21 clinically significant distress or impairment in the 

22 individual And that can be manifested by three of 

23 the following symptoms 

24 Q What docs that mean, clinically 

25 significant impairment or distress 9 What docs that 
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1 alcohol where they would meet this criteria for 

2 substance dependence, if we went through the whole 

3 thing 

4 Q And how about if we tried to take tlicse 

5 criteria and applied it to people who smoked 

6 cigarettes What percentage of people would fit 

7 these criteria then 9 

8 A Well, it really depends on how you 

9 interpret die criteria If you interpret them 

10 fairly strictly, you might have no one in the 

11 group If you interpret them fairly liberally, you 

12 might have the whole population But you don't 

13 necessarily sort out those |icoplc that have the most 

14 significant problems or tlac ones that have ihc least 

15 significant problems 

16 Q Is that a satisfactory- level of diagnostic 

17 discnminability, Doctor, from your point of view as 

18 a clinician 9 

19 A Nol in my opinion You Can tell a person 

20 eitltcr smokes or doesn't smoke bv asking them So 

2! it doesn't give you titc diagnostic discnminability 

22 that you would with other substances 

23 Q Can you explain lo us how die first 

24 criteria here, tolerance, would be applied to 

25 alcohol, let’s say 9 
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] mean 9 

2 A Well, you can look at it -- you know, you 

3 could say that maybe it means a person wiio would 

4 actually come in for some treatment as clinically 

5 significant I think it's — docs the clinician 

6 assess what they're seeing as something that they 

7 need to treat or something that tlicy need to deal 

8 with 

9 Q Is there a term called diagnostic 

10 discnminability 9 

1 1 A Yes 

12 Q What does that term mean 9 Explain that 

13 A What it basically means is that you want 

14 to be able to pick out people who have a problem 

15 that you can treat and weed out the folks that don't 

16 have a problem, that you don't necessarily have to 

17 treat And that's the — an easy way of saying it 

18 Q If, for example, we — these criteria for 

19 substance dependence were applied to people who 

20 drink alcohol, what percentage of them would be 

21 diagnosed as dependent on alcohol 9 

22 A Well, I think if you just took the 

23 population at large of Americans at large, you would 

24 probably find that maybe eight percent or so of 

25 people in America have significant problems using 

Page 3183 

1 a Yes Again, there is a need for a 

2 markedly increased amount of tire substance to 

3 achieve intoxication and/or the desired effect that 

4 the person wants We saw that from — it was the 

5 descendant from die '64 report m those earlier 

6 definitions, that tire person uses, again, il you had 

7 three beers and you needed six m order to get tltc 

8 same level of intoxication over time 

9 And tlicn B is essentially the flip of A, 

10 markedly diminished effects with continued use of 

11 tlx; same substance So you would use over a period 

12 of tune and not get tlx; same desired effect So if 

13 you were used to drinking three beers at nighttime, 

14 and then after a while you weren't feeling less 

15 anxious or feeling comfortable after you did that 

16 Q And what arc ihc — what arc tlx; symptoms 

17 of withdrawal from alcohol 9 

18 A The symptoms of withdrawal from alcohol 

19 actually arc specified in another area, and we can 

20 go through those if you would like 

21 Each category of withdrawal has a — some 

22 separate criteria And so we have to look at those 

23 and try and point some of tlicse out Now, you 

24 Have - with tix; withdrawal criteria, you 

25 have cessation or reduction in alcohol that's been 
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heavy and prolonged And (hen you have two or more 
of tlie following developments 

And when I -- when you see patients come 
into the hospital and (hey are having withdrawal 
symptoms from alcohol, they can ciiltcr have sweating 
or high pulse rate or tlicy can have increased hand 
tremor It's a very course tremor that's pretty 
easy 1o see and the doctors can recognize And tlrcy 
have insomnia or difficulty sleeping Sometimes 
they have nausea and vomiting in (he process ( hey 
may proceed to — what's called delirium tremens, 
where they actually see things that arc not ihcrc or 
hear things that arc not (here in the process ol 
withdrawing And that's something that can be fatal 
if not treated So ten percent of people have 
delirium tremens and if it's not treated can die 
from that 

And psvehomotor agitation is another thing 
that you see The person may be hyped up while llicy 
arc shaking Anxiety and grand mal seizures can 
also occur m the process And that's a seizure 
where the person falls on the ground and their arms 
and legs arc shaking, that kind of thing 

Now, m the symptoms from Criteria B have 
to cause, again, clinically significant distress 
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issue or there is an impairment in the way they 
function at home or they work or other important 
areas of tlrcir functioning And then you have to 
try and rule out any kind of medical disorders 
So if you thought there was a medical 
disorder, I might ask, you know, one of my internal 
medicine doctors to conic over and lake a look at the 
person and check out tlicir liver or whatever 1 
(bought might be affected by the alcohol use 
And that's primarily tlx: alcohol 
cniena Now those have a — tlicy usually have a 
reasonably predictable course So that you can give 
someone — someone will have those symptoms each 
time they withdraw from alcohol If tlicy arc using 
the same amount and it's (lie same individual, you 
can usually tell when they arc going to have a 
severe withdrawal or not 

So one of the ways to check that out is to 
go back in the records and look and see the list 
time this happened, did tlicy progress to have 
seizures or did they progress to have delirium 
tremens 

And that's what llx? Surgeon General's 
report in '64 was also investigating, because the 
withdrawal symptoms were very predictable in their 
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Q So that’s tins Category 2 here 7 
A Right And that's die characteristics — 
tltcsc arc tlie characteristic withdrawal symptoms for 
alcohol withdrawal And tlien you can also have tlx: 
same substances taken to relieve or avoid withdrawal 
symptoms That can occur with many different kinds _ 
of substances 

Q What's the next category, taken in larger 
amounts 7 What docs (hat mean 7 

A Well, tlx: substance is often taken in 
larger amounts or for a longer period of time than 
was intended We all know ot friends or family 
members that we may go to a party with them togctlxr 
and everybody at the party lias one drink, and tlien 
they seem to have one drink and tlicy go to six or 
seven And tlicy can't seem to control that Every 
time they go to a function, tlx: same thing happens 
1 think that's commonly what we see in alcohol 
Tlien we have four, ihcrc is a persistent 
desire, unsuccessful efforts to cut down or control 
substance use An example of that would be someone 
going into a program in order to try and discontinue 
their use, and then shortly thereafter they would be 
back to using tlie same level that they were using 

Page 3187 

before 

Okay Tiicrc is a great deal of time spent 
in activities necessary to obtain the substance, 
t c , visiting multiple doctors or driving long 
distances That would apply to someone who has used 
prescription medications And they also have 
chain-smoking in there And an individual with 
alcohol might be waking up in the middle of ihc 
night with, you know, having shakes or whatever and 
go to tlx? liquor store and pick up alcohol and 
consume it in order to avoid having those symptoms 
But an important social or occupational, 
recreational activities is tlx: next one And what 
that is, is when someone is actually using a 
substance and can't attend an activity If they arc 
in the process of going out to dinner or whatever 
with their wile and prior to even leaving the house 
they become so intoxicated that they pass out and 
can't go or they miss important functions that have 
happened in their family, missed the son's 
graduation because of substance use And that's 
primarily where that one fits 

And then the substance use is continued 
despite the knowledge of having persistent or 
recurrent physical or psychological problems Tlicy 
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1 arc likely to have been caused or exacerbated by the 

2 substance or made worse by the substance 

3 And those kind of things we can see in a 

4 lot of different disorders, but you can see that in 

5 alcohol surely 

6 Q Now, you told us that tlicsc criteria do 

7 not distinguish well — or don't really distinguish 

8 very much between smokers who may be dependent and 

9 smokers who may not Can you explain to us why that 

10 is 7 

11 a Sure If you -- 1 mean, if you interpret 

12 the criteria in a way that you would think about 

13 other substance use disorders like alcohol or 

14 whatever, they don't apply to smoking as well So 

15 that if you tried to apply them in that way, you 

t6 would actually have a difficult time putting someone 

17 tn If you used ancillary pages from tlx: DSM-IV and 

18 plugged smoking in a way wlicrc it will fit, you may 

19 have all smokers in there So it really eliminates 

20 that ability to discriminate between the two 

21 Q So criteria arc applied that broadly such 

22 that you capture everybody or everybody would be 

23 lumped in as dependent on that particular substance, 

24 wlicthcr it's smoking or anything else K tlx:rc any 

25 real scientific discnininability in ihosc — in the 

Page 3 190 

1 And then leading to clinically significant 

2 impairment or distress as well I mean, you know, 

3 tlx: majority of smokers who smoke, smoke in a 

4 certain pattern And that’s a reasonable pattern, 

5 and they are not having maladaptive ways of 

6 functioning 

7 Tolerance is one that's defined by a 

8 markedly increased amount of the substance or a 

9 markedly diminished effects of use of the same 

10 amount Now, Mi Carter over time, you could say 

1 1 that when he first started smoking and he smoked, 

12 you know, the first couple of cigarettes and got 

13 dizzy, and then smoked more cigarettes and wasn't 

14 dizzy, you know, maybe lie might fit m that But 1 

i 5 don't see that lie needs a markedly increased amount 

16 of it over tune to achieve an intoxication, which is 

17 a holdover from tlx: '64 report 

18 Now — and there is a markedly diminished 

19 effect of continued use I think he pretty much had 

20 the same effect over tlx: course of his lifetime of 

21 smoking 

22 Q You mentioned vvlicn lie first stal led 

23 smoking Ik didn't smoke as much Is that tolerance 

24 in the traditional classic sense of tlx: word or is 

25 tlacrc a different term for that 7 
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! diagnosis itself 7 

2 a Well, no As 1 said before, you would get 

3 all of the smokers or you’d hardly get any smokers 

4 Q Well, Doctor, what 1 would like to do, 

5 maybe we could go through tlxtsc criteria, and you 

6 could tell us whctlxir — how tltcv would be applied 

7 to a smoker or Mr Cancr in particular Why don’t 

8 you start from tltc top 

9 A Sure Tolerance, remember before we 

10 talked about tolerance 

11 0 Why don’t we — if you would, why don't we 

12 start with the maladaptive paltcm of substance 

13 abuse. 

14 A Well, you have a maladaptive pattern of 
!5 substance use You know, in my review of the 

16 records, 1 think that Mr Carter used cigarettes m 

17 a way that everyone else uses them, or he used litem 

18 in a similar fashion as otltcr people use ihcm They 

19 start and gradually move up to a certain level, and 

20 they maintain that level for a long period of tune 

21 So I don't see this as necessarily a 

22 maladaptive pattern I wouldn't want to classify 

23 everybody who smokes as having a maladaptation or 

24 not being able to adapt appropriately from a 

25 psychiatrist's standpoint 

Page 3191 

t a Well, 1 would try to classify that as 

2 toleration or being able to tolerate the initial 

3 feelings of dizziness or the initial feeling of 

4 nausea, and tlicn but rattier than a classic kind 

5 of tolerance wltere you would see someone with a 

6 serious substance use problem becoming more and more 

7 intoxicated and needing more and more to get 

8 intoxicated 

9 o Does Mr Carter fit the — meet the first 

10 requirement tlicrc, tolerance 7 

11 a Not - 1 mean, 1 would -- 1 interpret 

12 those things fairly strictly dealing with these 

13 things, and I wreuld have a hard time putting him in 

14 tlierc So 1 don't see him fitting in that 

15 particular category as far as having significant 

16 tolerance 

17 Q What about withdrawal 7 We have lo refer 

18 soirtcwlx:rc else 7 

19 A Ycalt, we have to refer to another similar 

20 diagnostic criteria for withdrawal You have the 

21 alcohol in here and nicotine 

22 THE COURT Let's stand up and stretch 

23 (Brief recess) 

24 BY MR RILEY 

25 Q What arc these, tlte diagnostic DSM-tV? 
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1 A You have daily use of nicotine for al 

2 least several weeks, an abrupt discontinuation of 

3 the use or reduction in the amount of nicotine 

4 causes four of these symptoms licrc Tlicrc's eight 

5 symptoms and it causes four of those 

6 Now, you can sec that ilicsc symptoms arc 

7 much more subjective symptoms in which you would 

8 have in the symptoms for alcohol, meaning that they 

9 arc a lot more subject to interpretation from 

10 individual to individual And they can't be as 

11 readily measured as tlxrsc other kinds of symptoms 

12 like from alcohol withdrawal or from opiate 

13 withdrawal 

14 Tlx: person has a sad mood Tlx:y can’t 

15 sleep, irritable, frustration or anger, anxiety. 

16 difficulty concentrating, restlessness, a decreased 

17 heart rate and increased appetite or w-cighl gain 

18 Now, this was recognized in the '64 report 

19 and many of these symptoms were in the '64 report 

20 And they talked about nicotine not being an 

21 addiction but being a habit And it said that you 

22 can have symptoms that arc similar to this, however. 

23 they don't incapacitate you and tlicy arc not as 

24 predictable as die ones with other substances of 

25 abuse or use 

Page 3194 

] corroborated and lie looks at that as a feeling of 

2 frustration and anger about (hat 

3 And tlx're is a question, I think anyway, 

4 of wliclhcr he really wanted to quit at that time 

5 Where lie was feeling that pressure to quit, and I’m 

6 not suie that he was as motivated to quit Ami may 

7 have boon feeling some of ihcsc symptoms because of 

8 that rather than just from withdrawing from 

9 nicotine 

It) MR WILNKR Excuse me. Your Honor, just 

11 in line with what we had done with Dr Fcingold, 1 

12 would appreciate -- ihc question was, did he have 

13 any of those symptoms'? When I listened, 1 didn't 

14 ever hear a yes or no or 1 don't know but a long 

15 narrative answer We would just ask that perhaps d 

16 we had a yes or no or I don't know, and then an 

17 explanation, we would be following the same rules wc 

18 did for Dr Fcingold, at leasi Hied lo 

19 TUI■ COURT Mr Riley 

20 BY MR RILI'Y 

21 Q Doctor, arc you able lo stale whether 

22 Mr Cjrtcr had these symptoms’' 1 

23 \ I don't know that he actually met — 1 

24 would say no. I don't know that he met lour ot these 

25 at any one time that could be differentiated from 
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1 flic symptoms tit tins Criteria B have to 

2 cause clinically significant distress or impairment 

3 m social and occupational functions or important — 

4 otlier important areas And you have to rule out a 

5 medical disorder as well that may be causing the 

6 symptoms 

7 O Did Mr Carter exhibit some of these 

8 symptoms ? 

9 A Well, 1 think the difficulty is 

10 distinguishing between a symptom someone is actually 

11 exhibiting and a person's frustration or anger m 

12 dealing with tlie difficult situation 

13 I think when he quit in 1983 there was a 

14 lot of pressure for him to quit, particularly 

15 pressure that he was feeling from his wife, in that 

16 he may have well have been angry about that and 

17 frustrated about diat process as well as the process 

18 of going through some kind of reduction of ntcotinc 

19 level in his system 

20 So it's hard to differentiate between how 

21 much of that is something that he's feeling because 

22 he docs noi have nicotine in his system anymore and 

23 how much of that is feeling because he has a 

24 well-liked rcinforccr, l c , when he reports that 

25 smoking was his best friend and that was 

Page 3195 

1 nonrial frustration 

2 Q Now, did he meet Subpart CD 

3 \ Well, you know, there is some — there was 

4 some testimony about not going to work for that 

5 week, and — but I think tlxrrc was also concern that 

6 it obviously wasn't clinically significant for him 

7 He didn't call the clinic back He didn't return 

8 the phone calls And I think that that's an 

9 important thing tlui we need lo look at as well 

10 So 1 don't know that it would meet those 

tl criteria if you went about interpreting it fairly 

12 strictly 

13 Q Well, how about these oilier criteria’? Did 

M Mr Carter meet tltc third criteria'? 

15 \ Okay Again, if you interpret these 

16 strictly and look at issues of oilier substances, 1 

17 don't see that it was taken in longer tune, larger 

18 amounts or over a longer period of time than he 

19 intended From my review of the records, I feel 

20 that he smoked for as long as he wanted to smoke 

2t And he quit in 1991 when he was motivated And tlx: 

22 risk was personalized to him when he coughed up 

23 blood 1 think that's when he wanted to quit and 

24 was motivated to do so 

25 So I don't see him meeting that criteria. 
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! their persistent desire, unsuccessful efforts to cut 1 that' 

2 down and control -- we talked about that 2 g) 

3 a great deal of time is spent in 3 Arc l 

4 activities necessary to obtain the substance I 4 A 

5 didn’t see any testimony either in the record or in 5 they 

6 his deposition that lie was chain-smoking, which he 6 incas 

7 may have met that criteria 7 perse 

8 And tljcn important social and occupational 8 prob 
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9 or recreational activities given up due to the 

10 actual use of smoking cigarettes So that lie did 

11 not go somewhere because he smoked cigarettes and he 
!2 became too intoxicated or he smoked cigarettes and 

13 got ill or something like that, I didn’t see that m 

14 the record 

15 Tlx; final thing, I think lie probably would 

16 meet that even if you had a conservative view of 

17 this, and that’s because he has had a medical 

18 disorder He had a persistent cough lie was aware 

19 that was related to his smoking and he continued to 

20 use But 1 don’t see that he meets three criteria 

21 or that he meets a classic definition of a substance 

22 use disorder by Ins cigarette smoking 

23 Q So is it your opinion looking at all of 

24 these criteria, would you render a diagnosis whether 

25 Mr Carter was dependent or not on nicotine 7 

Page 3197 

1 a I certainly wouldn’t say that lie was 

2 dependent on nicotine In my opinion and by the ’64 

3 criteria, which I think is much more clear 

4 delineation, 1 would say that he was in (lie habilual 

5 category rather than in tlic addicted category 

6 Q I wanted to ask you, if you would, to 

7 just — if we could compare — and I’m sorry to go 

S back over tins, but can you compare tI k? withdrawal 

9 symptoms that are associated with nicotine, let’s 

10 say, to those dial arc associated with alcohol 7 

11 A Okay Well, we went — I think we went 

12 over that And these symptoms can vary between one 

13 individual, depending on whether or not they are 

14 experiencing .stress or not m tlic course of their 

15 lifetime So at one point in time when someone 

16 attempts to quit they meet a lot of tltcsc criteria 

17 At another tune they may meet hardly any 

18 If a person has a positive framework and 

19 positive attitude about attempting to stop smoking, 

20 they'll have less of these symptoms than if they 

21 have a negative attitude or negative framework about 

22 it If they arc in a less stressful environment as 

23 well 

24 So they fluctuate much more than the 

25 symptoms that we would see with other kinds of drugs 
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1 that were traditionally addicting 

2 g> You said that they were more variable 

3 Arc they also more subjective? 

4 a Yes And they are more subjective because 

5 they are not as easily measured, where you can 

6 measure the blood pressure, the pulse rate, see a 

7 person shaking if they have an alcohol dependence 

8 problem 

9 Q Can you tell us — Doctor, I think you can 
it) resume your scat 

11 Can you tell us whether tlicse criteria for 

12 substance dependence, whether they have anything to 

13 do with predicting wheihcr somebody will quit 

14 smoking or not 7 

15 A No, 1 do not think that you can predict 

16 wlicthcr someone will quit smoking by evaluating 

17 whether they meet these criteria or not 

18 Q If a person is diagnosed as nicotine 

19 dependent, docs that mean they arc more or less 

20 likely to quit than somebody who is noC 

21 A No, it docs not m my opinion 

22 Q Is tlierc any relationship between the 

23 amount of cigarettes somebody smokes and whctltc-r 

24 that person is likely to quit or not 7 

25 A No If you look at long-term studies ot 
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1 long-term relapse, you do not see a significant 

2 difference in individuals with a number of 

3 cigarettes they've smoked and their ability to quit 

4 Q How about tlic length of time that tlx; 

5 person has been smoking, docs that predict wlicthcr 

6 they arc likely to quit or not 7 

7 A Not long-term, it docs not 

S Q Is there a relationship between the 

9 seventy of the withdrawal symptoms that a smoker 

10 reports and whether that person is likely to quit 

11 smoking or not'? 

12 A No, there is no correlation or there's not 

13 a significant correlation between those two things 
M Q If a smoker reports more — or smokers who 

15 report more severe withdrawal symptoms, arc they any 

16 more or less likely to quit smoking than those who 

17 report symptoms that are less severe 7 

18 A The studies have not shown that to be 

19 tme 

20 Q Is there a relationship between the use of 

21 Nicorctte gum or nicotine gum in whether a person is 

22 likely to quit smoking or not 7 

23 A There doesn't appear to be a long-term 

24 relationship between the use of Nicorctte gum and a 

25 person’s ability to quit _ 
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/ Q There has been testimony in this ca.sc that 

2 Mr. Caller is addicted to nicotine because lie still 

3 uses nicotine gum Now, do you — 

4 MR WILNER Excuse inc. Your Honor, wc 

5 don’t mind that being asked as a hypothetical, but 

6 it misstates tlic evidence in the case if it's asked 

7 as an assumption -- or rather if it's not asked as 

8 an assumption 

9 MR RILEY I'll rephrase K. Your Honor. 

10 THE COURT All right 

11 BY MR RILEY 

12 Q Docs the fact that Mr Carter still chews 

13 nicotine gum, docs that mean that lie's still 

14 addicted to nicotine oi that lie ever was addicted to 

15 nicotine 7 

16 A Well, he, right now, from (lie deposition 

17 records I've read and the trial conn testimony, he 

18 cliews three quaiters of a piece of Nicorcttc glim per 

19 day, sometimes a whole piece He cuts i( up m four 

20 pieces, and that is roughly equivalent to a 

21 cigarette, if you ihmk about it that way 

22 So he's taking a couple of puffs at 

23 morning, noon and evening at ihc max But lie's 

24 also -- drinks it with coffee 1 mean, lie takes it 

25 with coffee He lakes it with food And those -- 
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1 addicted How do you explain that 7 

2 A Well, a craving is a very subjective 

3 symptom I mean, it was used in tlic DSM-lli-R 

4 manual, and now it's not used as one of the erttena 

5 in the DSM-rv because it is quite variable from 

6 individual to individual 

7 a craving may be described us an urge 

8 And we have lots of different urges to do many 

9 different things So you may have an urge to luve u 

10 glass of milk and cookies at nighttime or an urge to 

11 do whatever But those kinds of cravings arc 

12 difficult to quantify 

13 Q Doctor, you've told us that the amount 

M somebody smokes doesn't predict whether they'll 

15 quit You've told us (he length of June they have 
(6 been smoking doesn't predict wlicthcr they'll quit 

17 You've told us that whether tlicy have symptoms oi 

18 tliey report withdrawal symptoms doesn't predict 

19 whether they are going to quit smoking or not Whai 

20 is it that predicts or that docs predict whether a 

21 smoker will quit smoking ’ 

22 a Well, 1 think tlic primary faetoi is, is a 

23 person motivated to quit smoking 7 Does that person 

24 personalize whatever risk they perceive, and arc 

25 tliey motivated enough to quit at that time ’ So it's 
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1 wlicn you lake the gum with /ood or u r(It coffee, it 

2 diminishes die amount of nicotine that goes into the 

3 system 

4 So 1 think that most of die benefit that 

5 lie is getting presently from iltc use of the gum is 

6 Thai it reminds him dial lie used to smoke And 1 

7 believe he even said so in his testimony that it 

8 reminds him or makes him aw.ire that lie used to smoke 

9 and il lielps (riggei him Tlicic is a psychological 

10 benefit that he's getting from it lint 1 certainly 

11 don't see that he's getting a major physiologic 

12 benefit from Jt that would equal anywlicrc near tlic 

13 amount of lies normal smoking a puck and a half a 

14 day 

15 Q You mentioned the fact that lie took it 

16 with coffee and after meals Docs that affect how 

17 the nicotine is absorbed 7 

18 A Yes, because it's absorbed in die mouth 

19 and that changes die way the nicotine can be 

20 absorbed So there is less nicotine absorbed when 

21 you’re drinking coffee or right after you're 

22 eating 

23 Q Mr Carter told us, though, that lie -- in 

24 his deposition anyway, he said that lie craves the 

25 gum And yet you say that doesn't mean lie's 
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l a combination of (hem being motivated and 

7 personalizing their risks so that they can go attend 

3 and follow through with that 

4 Q Do you have an opinion based upon a 

5 reasonable degree of medical probability whcihcr 

6 Mr Carter was truly motivated to quit prior to 

7 1991 7 

8 A 1 don't see that lie was truly motivated 10 

9 quit prior to that time 1 tlunk lie was motivated 

1(1 to quit in 1991 

11 Q Why do you say — what lets you to 

12 conclude lhai lie was not motivated to quit pnoi to 

13 199l 7 

14 a Well, prior to 1991, there were many 

15 people who were trying to encourage him to quit, and 

16 I think reasonably so His family members were 

17 concerned about him, and some of his friends were 

18 concerned about him. And they were attempting to 

19 get him to quit, and he was using various methods to 

20 try to quit 

21 But eventually you have to put tlic 

22 cigarettes down and not pick tlicm back up again 

23 And you have to be motivated to be able to do that 

24 1 think the time frame of him — lie was 

25 smoking for 44 years over 300 days per year, smoking 
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1 on a daily basis The number of days that lie spent 

2 actually not smoking cigarettes is less than a 

3 couple of weeks. 

4 So I don't see that he was motivated and 

5 persistently trying to find ways to quit smoking 1 

6 think (Ik: family members were encouraging Inm to do 

7 so He was becoming aware of the lienlth risks and 

8 was aware of them throughout Ins life 

9 But Pm not sure that he had tlic 

to motivation until m 1991 he coughed up blood And 

1 l when lie saw it, he quit And lie knew he was going 

12 to quit when he coughed up tlic blood and saw it He 

13 knew there was .something wrong, and tlicrc was 

M something seriously wrong 

15 Prior to that time, 1 think lie thought 

16 maybe it would never happen to him He would never 

17 experience any of the physical problems associated 

18 with smoking 

19 Q Was the risk — Mr Carter was certainly 

20 aware that there were risks associated with 

21 smoking Did those risks, the fact that there were 

22 risks, liculth risks attached io smoking, did those 

23 risks motivate Mr Carter to quit 7 

2-t MR wilnhr Object to tlic preamble as to 

25 what Mi Carter was aware, unless lie's asking in the 
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1 that cigarette, then I'm going to stop so that there 

2 is a probability or a possibility that I won't have 

3 any health risks over the course of my lifetime 

4 So 1 think it's much easier for him to do 

5 that It's much easier for any of us to do that if 

6 we arc trying to do something — just trying to 

7 loose ten pounds or whatever You can think you're 

8 wanting to do that at the same time you arc eating a 

9 bowl of ice cream And saying. Well, maybe I'll 

10 stop tomorrow Maybe I'll do tho.se things 

11 So that's — I think that's a common thing 

12 many folks experience 

13 Q Do you have an opinion to a reasonable 

14 degree of medical probability whether a warning from 

15 The American Tobacco Company prior to July 1, 1969, 

16 would have persuaded Mr Carter to quit smoking 7 

17 MR WILNER Object, vague as to what kind 

18 of warning 

19 THE COURT Overruled 

20 BY MR RILEY 

21 Q You can answer. Doctor 

22 a Okay It's iny opinion at that point in 

23 Ins' life, he was a young man, and I don’t think Ik- 

24 was even thinking of the long-term - you know, 

25 putting that as a top priority I think that you 
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1 form of a hypothetical 

2 Till: COURT Sustained 

3 BY MR RILEY 

4 Q Assume that Mr Carter had been advised by 

5 family members that smoking was bad for his health 

6 Assume that he was advised by Ills physician that 

7 smoking was bad for his health and lie ought lo quit 

8 to reduce his risk of lung cancer, siroke and heart 

9 disease Assume that lie saw public service 

10 announcements on TV advising that smoking might 

M cause lung cancer Assume that lie read that in tlic 

12 papers that smoking was associated with cancer and 
j3 emphysema and other illnesses Was tlic knowledge of 

14 those risks, did that motivate Mr Carter to quit 

15 smoking 7 

16 A No, tiicy did not 

17 Q And why not? 

18 A Well, I mean, I think that lie reported 

19 that — and it's common for us to put things back 

20 into the future When we're dealing with things in 

21 (lie here and now, and we're trying to make decisions 

22 right now it's easy for everybody to put things off 

23 and not do them When you enjoy doing something and 

24 something is pleasurable for you, you can — it's 

25 easier to say. Okay, I'll do that Okay, I'll smoke 
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1 could have warned him in any way that you wanted to 

2 prior to the tune that you just discussed and lie 

3 would have still said. Well, Pin going to be, you 

4 know. Pm going to be one of tlic two out of three 

5 Pm not going to be tlic one that this happens to 

6 Pin going to be the lucky guy in this process It's 

7 not going to happen to me 

8 Q Arc you aware of evidence from 

9 Mr Cancr's deposition and from Ins trial testimony 
in that lie was aware of licalth risks associated with 

11 smoking 7 

12 A Yes 1 think that lie was definitely 

13 aware, that he had a general knowledge ol what 

14 health risks were available, and he had very 

15 specific knowledge of what licalth risks were 

16 available 

17 Q And what was his attitude about that 

18 information about smoking and health 7 What was his 

19 attitude towards it? 

20 a Well, 1 think his attitude was that, you 

21 know, he was a confident man and lie is a confident 

22 man He is used to making very important decisions 

23 and making them fairly frequently 1 think w'hcn he 

24 makes up his mind to do something he is someone who 

25 will probably follow through with that and carry on 
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1 with it 

2 And when other people are coming up to him 

3 and saying here's information about why you should 

4 stop and whatever, there arc many times in the 

5 record where he just didn't want to review that or 

6 he didn’t want to look at it 

7 Q Do remember when he said something about 

8 I've got to quit smoking or quit reading'-' Did you 

9 read that in his deposition testimony 9 

10 A Yes, I did 

s l Q What does that suggest to you about his 

12 motivation and lus willingness to respond to 

13 warnings about cigarette smoking ' 

14 A Well, 1 think it demonstrates that lie is 

15 aware, that lie knows these risks, but yet he’s not 

16 ready to act on them He's saying, you know, 1 

17 don't want to read about it 

18 In his wife Mildred's deposition six: would 

19 put — in her deposition and tlic trial testimony, i 

20 think she talked about putting newspapers and 

21 articles and things for him to read But lie didn't 

22 want to deal with that or he didn't want to address 

23 those issues 

24 His son brought it up many tunes that lie 

25 should quit for, you know, the health risks when lac 
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1 to why you want the ones that come to tlic front 

2 Even though the ones on the back of the list may be 

3 ones you really need to get accomplished 

4 So we can all rationalize our behavior in 

5 one way or another 

6 Q Was his attitude the results of any 

7 cognitive impairment 9 

8 A No, 1 don'l think that lie was in any way 

9 impaired or unable to be able to think clearly, to 

10 be able to assess the information that was available 

11 to him, to be able lo act on that information He 

12 was — he had - obviously he functioned well at Ins 

13 job He was promoted from a GS-6 to a CIS-15 He 

14 was able to accomplish many things at work So 1 

15 don't think that he was cognitively impaired m any 

16 way that lie could not make that decision 

17 Q Was lus attitude the result of addiction 

18 or dcjxmdencc on nicotine 9 His attitude that it 

19 wouldn't happen to him, was that the result of 

20 nicotine addiction or dependence on nicotine' 

21 A No. 1 den t see that nicotine impairs 

22 someone’s ability to be able to think 1 mean, it 

23 that were true then we would have to say that we 

24 have you know. 50 million irrational thinkers in 

25 the United Stales You know, that a quarter of the 
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1 was in chiropractic school And 1 llmik the 

2 children — in their depositions, there was the idea 

3 that we didn't, you know, really talk to Dad about 

4 that or bug him a whole lot about that wlicn we were 

5 younger, because we knew that lie wanted to smoke 

6 Q You mentioned the fact that Mr Carter 

7 thought it wouldn't happen to linn Is tlicrc a 

8 psychological term for that 9 

9 A Certainly And it's not an abnormal 

10 thing It's something that we do all the time 

11 It's our ability to rationalize away risk and not 

12 think about risk in the licrc and now 

13 If, you know, if 1 wanted to ride a 

14 motorcycle as Mr Carter liked to ndc motorcycles, 

15 maybe he would say, well. I'll ride it on the back 

16 roads and then I won't have to worry about traffic 

17 I’ll do something to make it a little safer even 

18 though 1 know it's a risky behavior 

19 it's a way of us rationalizing tilings that 

20 we do every day When you wake up in the morning, 

21 you have a list of eight or ten things you have to 

22 do that day Tlic tilings that you like to do are 

23 going to come to the front of tlic list The ihmgs 

24 you don't like to do will go to the back of tlx; 

25 list Usually you will have some kind of reason as 
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1 population is not flunking rationally Many people 

2 think rationalh and perform high-level jobs while 

3 thev’rc smoking cigarettes 

4 Q Was Mr Carter's decision to smoke 

5 cigarettes, notwithstanding lus knowledge that tlicrc 

6 might be some risks involved, was that consistent 

7 with other decisions he made in his life 9 

8 a Certain!) There were oilier tilings that 

9 lie made decisions about wltcrc tlicrc was particular 

10 risk involved He flew airplanes That's not 

11 something I would be particularly interested m, 

12 because for me that's too risky 1 wouldn't do 

13 that Utlier people might not 

14 He rode motorcycles, even though he wms -- 

15 that both of his sons had had — one had had an 

16 accident with a motorcycle and another one had got 

17 cut off and didn't ndc motorcycles anymore But Jrc 

18 was able to ride and to rationalize that that was an 

19 okay thing for him to do because of the way he was 

20 doing it 

21 So 1 think there arc other areas that he 

22 was able to look at risk as well With his - in 

23 tlic area of his diet, the doctors had told him 

24 several times that he needed to adjust his diet 

25 because of his cholesterol level And yet he hasn't 
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been able to comply wilh that and lo adjust his diet 
in a way that would comply with his cholesterol 
level or allow his cholesterol level to come down 
So 1 think there arc many areas other lhan 
just smoking where he was able to ralionali/e away 
things and not be motivated, but it didn't mean that 
he doesn't have the capacity to accomplish it 
0 Now, there is a claim in llns case that 
Mr Carter wouldn't have smoked if lie had been given 
a warning from American Tobacco Company hack in ilic 
1940s And I'd like lo ask you win I In r you have an 
opinion lo a reasonable degree ol medical 
probability whether a warning back then would have 
deterred Mr Carter from smoking cigarcitcs'' Do you 
have an opinion on that matter ’ 

A Well, I think that young men tend to led 
particularly not very vulnerable to risks So I 
don't think that he would have adjusted Ins thought 
process at that lime when he was feeling -- he was 
young and feeling nonvulnerahle to have a warning at 
that point in time and change Ins behavior l mean, 
thal's -- if you look at, you know, young men in 
general, ihey lend to think, well, they do more 
risky behaviors They say, Well, it's noi going lo 
happen to me, because, you know, I’m physically 
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fit I'm capable of handling these tilings And 
they pusli that back even farther 

So I don't think it would have made a 
major difference in his decision-making process 
Q What's the impact of a risk thal’s 30 or 
40 years in the future on a 20-year-old > 

A Well, I don’t think it you know, iliat it 
makes a big difference m ilte way that person is 
going to change tlicir habits Many young jxroplc 
even today, wlten we have lots of information out 
there, young people arc smoking cigarettes now and 
starting to smoke And it's unfortunate, hut that 
information is out there And tlicrc is a lot of 
information available for people to review now 
Q There has been some suggestion in the ease 
that deciding to smoke cigarettes is like getting on 
an airplane that has a l-in-3 chance of crashing 
And I'd like to ask you whether that's an 
appropriate analogy m terms of tltc decision 
Mr Carter faced with respect to his smoking 
cigarettes 7 Is that an appropriate analogy. Doctor, 
in your opinion 7 

A I wouldn't think so if you're doing a 
behavior over the course of 30 years or 40 years, 
and each year you say. Well, the risk ol crashing -- 
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1 you tly a plane every day for 30 or 40 years, and 

2 you say each year the risk is going to increase a 

3 little bit that if you get on those planes and you 

4 fly them that you might be involved m n crash 

5 1 mean, we all think about that when we 

6 fly on regular airlines The more you fly, the more 

7 likely you arc to being involved in a crash Bui at 

8 some point in time you can say, I don't want to fly 

9 planes anymore You can stop at five years You 
to can stop at ten years And then your risk 

11 diminishes from that time on if you're not flying 

12 anymore Or you can fly less frequently and the 

13 same thing 

14 Q Well, is smoking an irrevocable decision 

15 in your opinion 7 

16 A It's one of those — it's one of those 

17 decisions that if you make tlx: stop, tlicrc arc 

18 benefits from stopping 

19 Q Tlicrc's also been some suggestion, Docior, 

20 in this ease about providing a package insert Have 

21 you taken a look at that insert that the plamlitfs 

22 have proposed 7 

?3 a Yes, I have 1 don't think I have it 

24 readily available 

25 Q Did Mr Carter receive — (tendering 

Page 32 I 5 

t document) 

2 A Okay 

3 Q Did Mr Curler receive warnings about 

4 cigarette smoking m your opinion that were more 

5 compelling or more personal or more direct than that 

6 package insert 7 

7 MR W1LNTR Object, vague as to time 

8 Till'COURT Timeframe 7 

9 b Y MK KILI3Y 

10 Q Doctor, at any point in time, did 

11 Mr Carter receive warnings that were more 

12 compelling and direct and personal than the package 

13 insert 7 

14 a Yes, I believe that he received warnings 

15 from family members and from friends that they wcic 

16 concerned about his health and that tltcy wanted to 

17 sec him discontinuing smoking And those warnings 

18 arc much more personal 1 think that warnings for 

19 young people that would be couched along these lines 

20 would not necessarily get a great response 

21 I mean, young people want to know, Arc 

22 your teeth going to turn yellow 7 Is your breath 

23 going to stink 7 Are you less likely to be able to 

24 engage with your significant other and have a 

25 relationship with them 7 Those kinds of things arc 
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1 much more attractive for young men and young women 

2 that arc considering whether or not to smoke than, 

3 you know, this kind of a pamphlet with skull and 

4 crossbones on it. 

5 Q We've heard testimony about tfie effect of 

6 nicotine on the brain in this ease And I'd like to 

7 ask you whether nicotine prevents a person from 

8 making a decision to smoke or to quit smoking'? 

9 A No, there obviously arc effects of 

10 nicotine on (tie brain And — but certainly that 

11 doesn't incapacitate a person to be able to make a 

12 decision to stop if they arc motivated and if 

13 they’ve personalized tire risks to stop 

M As 1 said before, ) don’t think (hat it 

15 incapacitates a person's ability to have the will to 

16 Stop 

17 Q Doctor, 1 would like to turn your 

18 attention to a somewhat different issue, which is 

19 some testimony that has been provided m the ease 

20 that there was research conducted on the 

21 pharmacologic effects of nicotine by a laboratory m 

22 Switzerland Are you aware of that research'? 

23 a Yes 

24 0 And you have looked at that'? 

25 a Yes 
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1 Q And what type of research was done at the 1 don’t - would 

2 Swiss laboratory'? 2 population is r 

3 a Well, I mean, without getting — trying to 3 time 1 wouldi 

4 get too complicated It was looking at nicotine's 4 Q If the 19 

5 effects on the brain One area was looking at 5 still applied to 

6 issues of release of a hormone called ACTIl which is 6 results of the S 

7 released in the brain and can modulate certain kinds 7 classified as ai 

8 of functions within the body 8 applied the 19i 

9 And another one was looking at whether 9 A Right, 1 1 

10 nicotine increased or decreased one of the chemicals 10 as a habit bcca 

I) in the brain m relation to another tranquilizer it it That tlicrc i 

12 called reserpinc And those two studies and several 12 that (hose indr 

13 others were in there But a lot of it didn’t have 13 definition togc 

14 to do with the effects of nicotine on tlic brain 14 Q Nowy tlx 

15 Tliose two did 15 this case about 

16 0 Well, that research, if it had been 16 name of Johns 

17 provided to the Surgeon General's advisory committee 17 those papers'? 

18 back in 1962 and 1963, would it have provided tlie 18 a Yes. 

19 committee with information about nicotine that 19 Q And wot 

20 wasn't already available'? 20 papers arc abo 

21 A The information, some similar information 21 A Well, Dr 

22 was actually available to tlie committee, and those 22 his own use of 

23 studies and interest in the effects of nicotine on 23 talked about w 

24 the brain were being studied by some of the 24 smoking And 

25 individuals who were mentioned in tlx; bibliography 25 effects that he 
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1 But I think the main thing is that unless 

2 these studies demonstrated that nicotine causes some 

3 kind of intoxication that they would not had have 

4 had a major influence on tlie way these scientists 

5 were looking at the issue, because just the 

6 definition — at the time they wanted to have 

7 intoxication be a part of tlie drugs of addiction 

8 And nicotine was not demonstrating that it was 

9 intoxicating 

10 And so I don't see how that would have 

1 1 made major changes in the way they looked at the 

12 report 

13 Q Was tlicrc anything m that research, the 

14 Swiss research, that suggested that nicotine was 

15 intoxicating’? I 

16 A No, I didn't see anything that said it was 

17 intoxicating 

18 Q Is there anything in any ot tlie medical 

19 research you've seen as you sit here today that 

20 suggests that nicotine is intoxicating'? 

2/ A No, I think that you get a little 

22 light-headed the first tune you start smoking, but 

23 as far as being intoxicating, a normal user that 

24 uses - or the normal smoker that smokes on a daily 

25 basis and smokes a pack a day, that you certainly 
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1 don't -- wouldn't say tiiat a quarter of the 

2 population is running around intoxicated all the 

3 tune 1 wouldn't be able to say that 

4 Q If the 1964 definition of addiction were 

5 still applied today, even taking into account the 

6 results of the Swiss research, would smoking be 

7 classified as an addiction or as a habit, if we 

8 applied the 1964 definition'? 

9 A Right, 1 think it would still be applied 

10 as a habit because of the intoxication aspect of 
it it That tlicrc isn’t that level of intoxication 

12 that those individuals a'quired in putting that 

13 definition together 

14 Q Now', tlierc’s also been some testimony in 

1 5 this case about some papers by .some doctors by tlie 

16 name of Johnston and Head Are you familiar with 

17 those papers'? 

18 A Yes. 

19 Q And would you tell the jury what those 

20 papers arc about'? 

21 a Well, Dr. Head basically had chronicled 

22 his own use of tobacco And in his report, he 

23 talked about what happened to him when he started 

24 smoking And then when lie stopped smoking the 

25 effects that he had And then wltcn he would start 
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back up smoking again 

And the other report by Dr Johnston was a 
report where he actually self-administered or 
injected himself with cocaine and also injected 
himself with nicotine and felt that there were 
similar effects between those two drugs 

But the Surgeon General's report, when 
they came up with the report, they considered 
those Those arc in the bibliography of die report 
Q Those two papers arc cited in this 
document, the 1964 report'' 

A Yes They arc in - before 1 guess at a 
page, let me just take a look 

mk k tLiiY May I, Your Honor’' 

Tin: court Yes, sir 

A Page 357, I believe, is where it's located 
in Cite No I 2, is Head And Cite No 13, is 
Johnston 

Q So both of those papers were known to the 
Surgeon General's advisory committee back m 1964 
wiicn they issued their report 7 
A Yes, they were 

Q And those papers compelled the conclusion 
that smoking was addictive or were tlicy consistent 
until die conclusion that smoking was a habit 7 
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A Well, they reviewed those papers and came 
to tlx: conclusions that tlicy came to So tlicy 
were - I'm sure with tlic totality of die literature 
that they determined that smoking was a habit, and 
they determined that odier drugs were addicting 
Q So even though tlicy knew about those 
papers, tlicy concluded that smoking was a habit 7 
A Yes 

Q May 1 have a moment. Your Honor'' 

Tlin COURT Yes, sir 
MR RILEY Could we have a recess. Your 
Honor 7 

THE COURT Until 4 15, would that be 
sufficient, or do you need more time 7 
MR RILEY 4 207 

THE COURT We'll be ill recess until 

4 20 

THE BAILIFF All rise, this court is 
recessed until 4 20 by this clock 

(Change of reporters at 4 10pm) 
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1 you're much more likely to succeed than if you go 

2 m with a negative frame of mind Some 

3 researchers have studied that kind of a -- they 

4 cal! it an expectation bias, where you expect 

5 something not to be pleasant and so it isn't 

6 pleasant And where you or if you expect 

7 you're going to do okay in something and it's 

8 going to be fine and you're not going to 

9 experience a bad side effect, then you probably 

10 won't 

l 1 Q Can you explain why that happens 7 1 

12 mean, you mentioned studies 

13 A Right 

14 q Tell us about those studies 

15 A Well, if a person is going into quitting 

16 and they expect that they arc going to do fine, 

17 drey arc going to expect that they arc going to do 

IS well, tlicn dicy don't have as much a problem 

19 quitting 

20 So there have been some studies where 

21 ihcv have taken individuals with nicotine gum — 

22 placebo glim, or doesn't have an active ingredient, 

23 and nicotine gum which is an active nicotine gum 

24 And they mix those up so that the person doesn't 

25 know which one they are getting And then they 
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1 component is what can be adjusted and 

2 manipulated So if the person goes in feeling 

3 like they are going to be able to get through it 

4 and not have withdrawal symptoms, oftentimes the 

5 psychological component is abated and so you don't 

6 see those symptoms 

7 Q How many people have quit smoking in the 

8 United States 7 

9 A I think it's -- now it's roughly 50 

10 million people 

11 Q Before those people who quit smoking 

12 made die decision to quit, were diey dependent on 

13 smoking 7 

14 A Well, I don't dunk — 

15 MR WTI.NF.R I object How could the 

16 doctor possibly know which people were which 

17 THE COURT Sustained 

IS Q Can you tell us, Doctor, whether those 

19 people were dependent or not 7 

20 MR WILNER Same objection 

21 THE COURT I'll allow the answer 

22 a 1 think it would depend on how you — 

23 what kind of criteria you use to look at it If 

24 you had a liberal interpretation of criteria, you 

25 might say if dicy all smoked they would be, you 
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1 tell one group of people, you're going to get the 

2 active gum versus you're going to get the inactive 

3 gum Tlic ones that they tell they arc going to 

4 get tlte active gum, whether it's active or not, 

5 have less withdrawal symptoms than the other 

6 group 

7 So dial's commonly what's referred to as 

S an expectancy bias, where a person expects that 

9 they arc going to have a particular outcome and 

10 they have a better outcome 

11 Q Why do people who get placebos -- is it 

12 placebos they arc given 7 

13 A Well, they mix it up And where one 

H group can get cither placebo or active nicotine 

15 gum, the other group gets it, but dicrc's an 

16 instruction before to the groups One’s told that 

17 they will and the other one is told that they 

18 won't And those instructions actually play just 

19 as important a role and may be even more important 

20 a role than die active ingredient 

21 Q And why docs dieir expectancy about this 

22 have an effect on the symptoms that they report 7 

23 A Because those, many of those symptoms 

24 have psychological components to them, as well as 

25 physical components But the psychological 
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1 know, dicy would all be dependent If you had a 

2 more strict interpretation of it, you could say 

3 that none of diem were It just depends on how 

4 you look at it 

5 But certainly diosc people who quit, you 

6 wouldn’t be able to say that they had a maladnptcd 

7 pattern of use Tlicy used when dicy w’anted to and 

8 dicy were able to quit and now they arc not using 

9 anymore 

10 Q Did those people who quit, did they -- 

l [ we talked about personalizing the nsk Those 

12 people who quit, did they personalize the licalth 

13 risk of smoking? 

14 A 1 can't -- 

15 MR WILNER 1 object 

16 THE COURT Sustained 

17 Q Well, what docs it mean to 

18 personalize — 

19 A Well, it means - 

20 Q — risk 7 

21 A It means to take into account, you know', 

22 everything about yourself, really J mean, an 

23 individual — you know, each of us has different 

24 personal beliefs and goals in life and whatever 

25 those things arc that arc important to us So 
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1 it's putting your priorities in the context of 

2 smoking cigarettes or doing whatever behavior and 

3 determining which one of those is affected by it 

4 and whether or not you want to change 

5 Everybody has a different view of that 

6 and it just depends on what's personal for that 

7 particular individual 

8 Q And when people - when a smoker 

9 personalizes the risk of, the health risk of 

10 smoking, docs that help motivate them to quit 

11 smoking 7 

12 A Yes 1 mean, that's, that's a formula 

13 for them to quit, if they personalize those risks 

14 and die scale falls in die direction of not 

15 smoking versus smoking They arc trying to weigh 

16 that decision out Maybe not every single time 

17 they smoke a cigarette Maybe they are weighing 

18 it out, you know, every day or maybe every few 

19 days or so when they think about it, you know, and 

20 say, well, is it, is it time to do this or not 

21 And so when that — when those risks 

22 become jieisoual and individual to diat person, 

23 it's much more likely that tlicy quit 

24 Q And w'hy is it -- why docs personalizing 

25 the risk motivate somebody to quit 7 
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1 know, you may get all these terrible things that 

2 could possibly happen to you I think, again, 

3 that's an abstract concept that he may put into 

4 the future, w'hcrcas the warnings that his family 

5 members were giving him were personal warnings by 

6 friends and family members and you would think 

7 would be more important 

8 Q Why w'ould they — why w'ould the warnings 

9 from his family, from Mrs Carter, for example, be 

10 more of a personal warning than tlx; package 

11 insert 7 

12 a Well, well, she's Ins wife Of course, 

13 it's going to be more personal for tier to be 

14 concerned about it than for him to read a piece of 

15 paper 

16 q What about tlx; warnings that lie received 

17 from his son Larry Carter 7 Which warnings were 

18 more personal, the warnings from Larry' or the 

19 warnings in the package insert 7 

20 A Well, 1 would say that the warnings from 

21 Larry were more personal 1 mean, he had talked 

22 to Ins dad on many occasions, from what i can 

23 understand in the record, and tried to convince 

24 him that he should change his behavior And Mr 

25 Carter many tunes didn't heed that or didn't take 
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1 A 1 think it really depends on -- from 

2 person to person whctlicr or nni ihat -- why that, 

3 why that causes them to quit or why that allows 

4 them to quit 

5 Q Has — you've read Mr Carter's medical 

6 records and his deposition testimony, correct 7 

7 A Uh-huh (affirmative) 

8 Q Has Mr Carter, based on what you've 

9 seen, personalized his risk into — for lteuldi 

10 problems due to his diet 7 

11 A Not that 1 can tell He appears still 

12 to have a reasonably high cholesterol level that 

13 his doctors have been recommending him to make 

14 dietary changes And tlicy arc reporting in the 

15 record that he's still not compliant with those 

16 dietary changes 

17 q Can you compare for us. Doctor, tie 

18 degree to which the package insert that you’ve 

19 been shown was a personal message or personal 

20 warning to Mr Carter to the degree to which the 

21 the warnings he got from his wife 7 Can you 

22 compare that for us 7 

23 A Okay Well, I mean, you know, this is 

24 more of an abstract concept The concept that, 

25 you know\ if you read this, you will get -- you 
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1 it seriously He had leard it a number of times 

2 from him and after a while stopped reading some of 

3 the information that was sent to him 

4 Q How' about die warnings lie received from 

5 his doctors. Dr Jones, w r as that a more personal 

6 warning than the package insert 7 

7 A Well, I think a warning from your 

8 personal physician is a more personal w-aming. is 

9 a warning that you're more likely to heed, if you 

10 have a relationship with a patient and you've been 

1 1 dealing with that patient for a time 

12 And I think that anybody w'ho was 

13 suggesting that someone would stop smoking would 

14 say that if a person's personal physician asked 

15 them to stop smoking or requested that they stop 

16 smoking, that that's, you know, that's an 

17 important factor to consider 

18 MR WILNRR Excuse me. Your Honor 1 

19 didn't object fast enough But vague as to time 

20 We'd just like some specification as to w'hcn we're 

21 talking about in tins long period of tune 

22 Q The warning he received from 

23 Dr Jones — 

24 A Yes 

25 q -- when he was at tie Faa 
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I MR WTLNER Excuse me. Your Honor 

1 Mr Wilncr 

2 Could we get a date or something about these 

2 MR WTLNER Your Honor, may I have a 

3 warnings, please 

3 moment to set up 7 

4 Q Doctor, do you know — were those 

4 THE COURT Yes, sir 

5 warnings given in 1980s, 1983, 1984 7 

5 (Brief pause) 

6 A Yes, 1980s 

6 MR VV7L.NFR May it please the Court. 

7 Q How about the video from the actor on 

7 THE COURT Yes, sir 

8 the Perry Mason show 9 Was that a personai-type 

8 CROSS-EXAMINATION 

9 warning 7 

9 BY MR WILNER 

10 a Yes 1 mean, it had a -- it had a -- 

10 Q Dr Thompson, good afternoon 

1 1 definitely had an effect on me when I watched it 

11 A Good afternoon 

12 I mean, I was concerned and moved by it and 1 

12 Q I believe we met about a month ago, New 

13 dunk anyone would be wlicn diey saw it 

13 Orleans, when I took your sworn testimony at that 

14 q Was this a more personal warning than 

14 time Do you remember 7 

15 the package insert that you've been shown 9 

15 A Yes 

16 A Yes 

16 Q And I think you said that you had been 

17 Q And can you explain why Uiat video was a 

17 contacted on this case about six montlis before 

IS more personal warning than the package insert 9 

IS that 7 

19 A Well, it describes the man and his 

19 A Uh-huh (affirmative) Yes 

20 children And he's very ill, obviously And n 

20 Q 1 think you told me -- or let me just 

21 appeals to an individual's emotions lo be able to 

21 ask you You have never published anything on 

22 look at that and recognize that that individual 

22 cigarette smoking, true 7 

23 may not be there with his children, to raise his 

23 A That’s correct 

2-t children or to sec his children So it’s 

24 q And you have - the patients that you 

25 definitely a more personal way of looking at it 

25 deal with m this addiction or this — that you 

Page 3235 

Page 3237 

1 Q When Mr Carter did quit smoking -- let 

1 used to deal with in the addiction behavior unit 

2 me ask you -- what's the reason Mr Carter quit 

2 were being treated primarily for what 7 

3 smoking in 1991, but that he didn't quit before 

3 A They were being treated primarily for 

4 that'’ 

4 substance use disorders 

5 A Well, I think that we have addressed 

5 Q Including nicotine 7 

6 that, but I'll go over it again In 1991 1 don't 

6 A Yes Some of them did smoke and they 

7 think that he could any longer push off the idea 

7 also wanted to stop smoking 

8 that he was not going to be affected by his 

S Q But were any of diem bong treated only 

9 smoking That he was going to be able to go 

9 for nicotine dependence or nicotine addiction 7 

10 through life being the two out of three instead of 

10 a No I wouldn't treat someone for 

11 the one out of three, that he was going to be able 

11 nicotine addiction in an inpatient substance abuse 

12 to say, well, I’ll stop tomorrow or I'll do this 

12 unit 

13 at a later dale When that happened he was — I'm 

13 Q Anybody 7 You wouldn't treat anybody for 

14 sure he was scared and he w'as concerned and be was 

14 nicotine dependence or nicotine addiction as an 

15 also, you know, shocked by the prospects and that 

15 inpatient, right 7 

16 motivated him to quit 

16 A That's correct 

17 Q Is that when he personalized the risk of 

17 Q Because it's just not that kind of an 

18 smoking 7 

18 addiction, right 7 

19 A Certainly 

19 A It doesn't meet the seventy and the 

20 Q Is that what finally persuaded him or 

20 withdrawal symptoms arc not severe so as to have 

21 motivated him to quit 7 

2! to ward off lethal side effects 

22 A Yes 

22 Q So you've never had a patient who you 

23 MR RILEY No further questions, Your 

23 were treating pnmanly for this problem 7 

24 Honor 

24 A No, that's not true I've had -- 1 have 

25 Till-COURT Okay Cross-examination, 

25 had patients who wanted to stop smoking and both 
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] at Ochsner and at the present hospital where 1 

1 these mental diseases, arc you 7 

2 work there are patients that want to stop 

2 A No, I did not 

3 smoking There are groups that they can attend 

3 Q Now, is there a smoking cessation 

a and then we'll consult with those groups in order 

4 program at Feliciana Forensic facility 7 

5 to either prescribe nicotine gum or describe 

5 A There is the — one of the psychologists 

6 patch, if it's something that the patient wants 

6 is -- has recently started up a group to Itelp 

7 and feels that that's part of what they need 

7 motivate folks to stop smoking, if they arc 

8 But it's not a major focus of what 1 

8 interested 1 haven't been involved in setting 

9 do 1 don't run a nicotine cessation clinic. 

9 that clinic up, per sc 

10 that's correct, or smoking cessation clinic 

10 Q So you give lectures that deal with 

11 Q And patients who see pulmonary doctors 

11 cocaine, alcohol and marijuana, but not with 

12 and who may be smoking cigarettes and wish to 

12 smoking, right 7 

13 quit, do you get referrals from pulmonary doctors 

13 A Yes 

la to see these patients — 

(4 Q And you don’t tell - you’re not the 

15 A No, 1 do not 

IS person who tells the people giving the stop 

16 Q --to treat them for nicotine addiction 

16 smoking clinics what to present, right 7 

17 or dependence 9 

17 a That’s correct 

IS A No, I do not 

is Q Have you ever s'at down and written out 

19 Q So who sits through the day and day 

19 an informational brochure to tell — to work with 

20 trials and tribulations of the ones who arc 

20 people and give them information about how to get 

21 attempting to break the habit 9 Who 7 1 mean what 

21 over this thing 7 

22 kind of doctor' 1 

22 A No 

23 A Who sits through the day -- 

23 Q You were given certain documents, I 

24 Q Yeah 

24 guess, to look at You told me about a couple of 

25 Alt depends on, 1 dunk -- many 

25 them I just wanted to make sure when you looked 

Page 3239 

Page 3241 

l physicians, I think, arc interested in getting 

1 at them One document that you were |ust — that 

2 individuals to slop smoking 

2 you were shown is in front of you and it’s the 

3 Q Well, 1 mean, 1 guess what I was asking. 

3 package insert or the sample package insert that’s 

4 many physicians, but that is not your primary job. 

4 been marked in tins ease 7 

5 right 7 

5 A Y cs 

6 A No, it's not 

6 Q Do you see that 7 

7 0 Now, actually the patients that you see 

7 a Yes, that’s correct 

S now arc generally psychiatric patients, right 7 

8 Q Wlien were you given dial 7 

9 A Yes, that's true 

9 A 1 was -- 1 looked at it today, but 1 w'as 

10 Q And these patients have had — they have 

10 given it, 1 think, yesterday 

1 1 either been declared — they arc criminally 

11 Q Yesterday 7 

12 charged and placed in the facihly, they arc 

12 A Yes 

13 incompetent to stand trial or they are not guilty 

13 Q So you were here in Jacksonville 

14 by reason of insanity; right 7 

14 yesterday awaiting this moment 7 

15 A That's one population, yes 

15 A Yes 

16 Q What's the other population 7 

16 Q Okay And how long have you been in 

17 A Outpatients that I see at the Tulanc 

17 Jacksonville 7 

18 Clime on Wednesdays 

18 A Since Thursday 

19 Q Okay And this Feliciana Forensic 

19 O Back just up at the hotel waiting to 

20 clinic, this includes people with psychiatric 

20 testify 7 

21 disorders, schizophrenia, bipolar disorders and 

21 a 1 was under the impression that I might 

22 that kind of thing, right 7 

22 testify last Friday, and so 1 came in on Thursday 

23 A Yes, it docs 

23 Q But nobody gave you this until 

24 Q Now, you are not suggesting in any of 

24 yesterday 7 

25 your testimony that Mr Carter suffers from one of 

25 A That's the first time I've seen it 
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1 Q What about these other documents 9 You 

1 today 

2 mentioned some research done at Batelle 

2 Q And the title of that article that you 

3 Laboratories Do you remember that 9 

3 learned about today was "Nicotine Addiction", 

a a Yes 

4 right 9 

5 Q When were you given that research 9 

5 A Yes 

6 A I dunk 1 saw that yesterday as well 

6 y And to this moment you've never read it 9 

7 Q Okay Did you know where that research 

7 A No, 1 have not reviewed every article in 

8 came from 9 

8 the literature 

9 A I think it was done at the Batelle 

9 Q Well, 1 asked you just about this one 

10 Laboratory in Switzerland, 1 know that W lie re it 

10 A No, 1 haven't reviewed that one 

11 came from originally 9 No, it came from -- I 

n Q 1 mean, this is a 1995 publication in 

12 received it from the attorneys that I'm working 

12 tire Journal of the American Medical Association 

13 with to review 

13 Is that a journal you get 9 

14 Q Well, did you know that it was part of a 

14 a Yes, it is 

15 set of documents that had been recently made 

15 Q Have you undertaken some kind of a 

16 publicly available from the University of Southern 

16 systematic study for tins ease to come in here and 

17 California 9 

17 give testimony about these issues 9 

18 A I understand that, but 1 — it’s not 

18 A Yes 1 did a literature search on 

19 something that 1 knew when they were released 

19 Medline and tlien from there reviewed many 

20 O Did you make any attempt to look at the 

20 different articles and reviewed Surgeon General's 

21 entire -- did you know how many documents have now 

2! reports as well 

22 been made public from the University of California 

22 O And the Surgeon General's reports you 

23 as of 1 995 that were -- the documents set that 

23 reviewed were 1964 and 1988 9 

24 those particular ones were taken from 9 

24 A Yeah, and portions of ’79 and ’90 

25 A No, I do not know tire number 

25 q Okay And the literature search that 

Page 3243 

Page 3245 

i Q Did you know that it was available on a 

1 you -- or the Medline search you did, that did not 

2 CD-ROM disk or over the Internet, the whole set of 

2 show up the 1995 Journal of tire American Medical 

3 documents 9 

3 Association on nicotine addiction 9 

4 A No Well, I've come to learn that 1 

4 A No I was looking on -- under 

5 didn't know that, you know, when it was available 

5 psychological issues, but 1 didn’t see that 

6 Q So you -- have you made any attempt to 

6 particular article 

7 inquire as to the significance of tlicsc documents 

7 O Oh, you were looking under psychological 

8 in connection with the entire set on CD-ROM or 

8 issues 9 

9 Internet or published m other publications 9 

9 A Yes 

10 MR. RILEY Objection, Your Honor 

10 Q Which means like mind stuff, right 9 Why 

11 Calls for speculation Assumes dierc is any 

11 people do things, right 9 

12 significance 

12 A Actually, your mind is intimately 

13 THE COURT Overruled 

13 connected to your brain, but yes 

14 0 Have you 9 

14 Q Well, I’m going to -- that was my next 

15 A I've only reviewed the ones that I've 

15 question 1 guess you got a little ahead of me 

16 given you information on 

16 there All right So you were looking at 

17 Q Now, the documents that you reviewed - 

17 psychological questions 7 

18 we'll talk about tlicni in more detail in a minute 

IS A Yes 

19 But weren't they the subject of editorials in the 

19 Q All right So — well, you tell us 

20 Journal of the American Medical Association 9 

20 What is -- what do you mean when you say 

21 A I was aware of that today when you 

21 psychological 9 

22 showed me an article from the American Medical 

22 A Well, I mean there arc, there arc 

23 Association that said that they were -- those 

23 processes that occur that individuals deal with 

24 documents were — that they were reviewed or that 

24 that have to deal with their everyday functioning 

25 there was an article about them But not until 

25 and how they perceive them Psychological means 


ACCURATE REPORTING SERVICE OF JACKSONVILLE, TNC. (904-355-84lB^gc 3242 - Page 3245 




http://legacy.library.ucsf.e8atliid)fekb|(l^a0^Wis»cMr.industrydocuments. ucsf.edu/docs/thgl0001 





Vol. XI, 8/5/96, TRIAL 


Carter v. B&W 


Page 3246 
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] how the person perceives that particular — the 

1 Q And the relationship between the mind 

2 events that they go through on a daily basis, how 

2 and the brain is still something that philosophers 

3 do they perceive them with not necessarily the 

3 and scientists may continue to debate for years. 

4 pharmacological issues that are concerned about 

4 right 7 

5 that, but what arc their everyday perceptions from 

5 A 1 would think so, yes 

6 their experiences, what they have gone through in 

6 Q Now, isn't it true that today we have 

7 tlicir life and those kinds of things 

7 much more information about what goes on inside 

8 Q Sort of die inner looking, what it feels 

8 the brain, although we don't completely understand 

9 like to do something, right 7 

9 it, then we did 50 years ago 7 

10 A Sure That's pan of it 

10 A I would say yes 

11 Q Now, you got ahead of me in my question 

11 Q Now, when you looked at the literature 

12 about psychological and the brain So let me sec 

12 you say on addiction, you looked primarily at the 

13 if I can give you a good question now Isn't it 

13 psychological side, right 7 

14 true that for centuries philosophers have agonized 

M a Well, 1 looked at llic psychological and 

15 over the question of whether mmd or body or brain 

15 there was pharmacological issues as well. 

16 controls human behavior 7 Isn't that fair 7 

16 certainly 1 mean, both of those arc m the 

17 A Yes 

17 literature It's hard to separate them 

18 Q So isn't it true that many, many years 

18 Q Well, you said you did your search on 

19 ago people or scientists really did not understand 

19 psychological Do you want to change that 7 

20 that (lie brain might be the seat of or the origin 

20 A No, I don't want to change that But 

21 of human behavior, right 7 

21 when 1 pull up articles, there arc articles on 

22 a Yes 

22 both issues 

23 Q In fact, there was a time when people 

23 Q This is what you did your key search on. 

24 thought the heart was what controlled what people 

24 though, isn't that right 7 Isn’t that what you 

25 did, right 7 

25 said 7 

Page 3247 

Page 3249 

i MR RILEY Objection, Your Honor I 

i A That's where 1 started 

2 don't see any relevance to (ins He's just off on 

2 Q Okay And when you say there's another 

3 a tangent here 

3 side, what did you call it, die pharmacologic 7 

4 THE COURT Overruled 

4 A Well, 1 think that there arc - yeah. 

5 Q True 7 

5 pharmacologic may be one 

6 A Yes, there were times when that was 

6 Q Pharmacologic We got a lot of little 

7 true 

7 stuff on the board And pharmacology or 

8 Q And in the last many years, I don't 

8 pharmacologic means something to do with drugs. 

9 know, 50 years, perhaps, people have been studying 

9 right 7 

10 more and more about what happens inside (lie brain, 

10 A Yes 

ll right 7 

11 Q And there is a whole science of how 

12 A I think that's been, yes, an area of 

12 drugs regulate or affect what happens inside the 

13 research 

13 brain, right 7 

14 Q And tire chemistry that happens inside 

14 A Yes, there is a science about drugs that 

15 the brain has been studied more and more, right 7 

15 affect the brain 

16 A Yes 

16 Q Now, arc you coming here as an expert in 

17 Q Now, isn't it true that what happens 

17 the pharmacology of nicotine 7 

18 inside the brain, to oversimplify one of the 

18 A No, I don't think that I came as an 

19 biggest questions in human existence, what happens 

19 expert in the pharmacology of nicotine, but that 

20 in here chemically has a reflection in what 

20 doesn't mean that 1 didn't pay attention to that 

21 happens up here, right 7 

21 issue when I was reviewing the literature 

22 A Yes, those things reflect on each 

22 Q I understand Okay I think -- oh, let 

23 other. Your personal experiences reflect on your 

23 me cover a few more topics You've testified — 

24 brain, your brain reflects on your personal 

24 you've been in court before, right 7 

25 experiences, yes 

25 A Yes, I have 
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l Q You know where to sit and you know how 

l Q Okay So let me get this straight The 

2 to answer questions; right 7 

2 Surgeon General report that you had to ask for 

3 A Yes 

3 from the attorneys, nght 7 

4 Q And you know how to handle yourself 

4 a Yes 

5 in — when you're asked questions by attorneys. 

5 Q But what about that, that's yours, isn't 

6 right 7 

6 it 7 

7 A 1 can answer questions and I can sit 

7 a Yeah 

8 here, yes 

8 Q That DSM 7 

9 Q And, in fact, you've been in about 50 

9 A Yes 

10 cases, right 7 

10 Q Okay We're going to talk about that in 

1 1 A No, I wouldn't say 50 cases I've been 

11 a minute Anything else that you then -- and you 

12 in court approximately 50 times Many of those 

12 did some research on psychological stuff You 

13 times were to talk to judges about medicating 

13 got -- you compiled some articles and you have 

14 individuals and those kinds of things So 

14 those today, tight 7 

IS there -- it just depends 1 have been in court on 

15 A Yes 

16 approximately 50 times, yes 

16 0 Okay Then yesterday you were given 

17 Q And none of those times involved 

17 some documents out of Brown & Williamson's files 

18 anything to do with cigarettes 7 

18 and asked to look at those 7 

19 A No, they did not 

19 A Yes, 1 was 

20 Q And your fee, you said, was how much an 

20 MR RILF.Y Objection, Your Honor No 

21 hour 7 

21 proof that tlicy came out of Brown &. Williamson's 

22 A $300 

22 files 

23 Q And you're going to have S30,000 in 

73 THR COURT Sustained 

24 charges, you figure, before you go home 7 

24 Q Now, Doctor, let me ask you just some 

25 A Yes 

25 general questions As I see tins -- I understand 

Page 3251 

Page 3253 

l Q And you have reviewed certain 

1 that you had on the board lierc -- pardon my copy 

2 depositions that were given to you in this case 7 

2 of the '64, it's getting kind of dog-eared, but 

3 A Yes, I have 

3 this is what it is, although you can't see it very' 

4 Q Did you review the trial testimony that 

4 well This is tire 1964 Surgeon General report 

5 came from Mr and Mrs Carter 7 

5 A Okay 

6 a Yes 

6 Q You might have had one that was copied 

7 O And you reviewed certain Surgeon General 

7 on one side of tire page, so maybe it was a little 

S reports 7 

8 smaller 

9 A Yes 

9 A Yes 

10 0 Did you have the 1961 Surgeon General 

10 Q But this is the best I've got 

ll report voursclP 

11 A Yeah 

12 a No, 1 had to request that 

12 Q Okay So it seemed to me that you had 

13 Q How did you know that it even existed 7 

13 up here a page 351 of tins report which contrasted 

14 a Because when 1 went through the 

14 drug addiction with drug habituation, do you 

15 literature, the '64 Surgeon General report was 

15 remember that 7 

16 mentioned and I asked for the '64 Surgeon General 

16 A Yes 

17 report and the ’88 Surgeon General report because 

17 Q And we had — I think the jury has seen 

18 the issue was addiction versus dependence, and 

18 that report in opening statement and other — or 

19 those kind of things, so 1 wanted to get enough 

19 rather that page in opening statement and other 

20 information about those issues 

20 times, so we'll be able to move rapidly through 

21 Q And you also looked at this DSM, Ihc 

21 it Is it fair to say, is it fair to say that you 

22 Diagnostic and Statistical Manual 1 don't haw 

22 like -- you think the '64 Surgeon General's report 

23 the book, I just have a copy Do you have the 

23 was where you want to stay 7 

24 book 7 

24 A 1 don't know that it's where I want to 

25 a Yeah, I have a copy 

25 stay It was — it appears to me a definition 
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1 that's more user fncndly or that's easier to use 

2 when you’re looking at these particular issues 

3 Q So you would like to go out and say, 1 

4 want to practice my field, or whatever it is, with 

5 the definitions that were in place in 1964 and not 

6 in 19967 

7 MR RILEY Objection, Your Honor 

8 That’s not what he just said 

9 THE COURT Overruled 

10 A 1 don’t want to practice medicine in 

11 genera! with those 1 just looked at these 

12 criteria versus the present criteria And 1 think 

13 these arc much more reasonable as far as being 

14 able to distinguish the drugs that arc addicting 

15 versus drugs that arc more habituating 

16 Q So to distinguish tlie drugs that arc 

17 addicting from the drugs that are habituating -- 

18 and let me ask you tlicn, why do you think you 

19 would want to do that’ 7 

20 A Why would I -- 

21 Q Why do you think you would want to 

22 distinguish drugs that arc addicting from drugs 

23 that arc habituating 7 

24 a Because I dunk it w'ould, it would alter 

25 the way 1 treat patients It would alter the way 

Page 3256 

1 read this '64 report 7 

2 A No, I have not. 

3 MR RILEY Your Honor, I object. 

4 Compound question, but I think it also 

5 misrepresents the witness’s testimony 

6 THE COURT It was a compound question 

7 Ask one question, Mr Wilncr 

8 MR WIENER 1 apologize. Your Honor I 

9 asked the second one before -- it got out of my 

10 mouth before 1 had tlie chance to do it 

i 1 Q Doctor, let me try — sec if I can clear 

12 this up because I am confused I said to you, why 

13 is it that you want — that you would concern 

14 yourself with this, with addiction versus 

15 habituation And you said because it would -- I 

16 would treat my patients differently, right 7 

17 A 1 think if you use the criteria for 

18 substance dependence in the present nomenclature 

19 to talk about nicotine and caffeine, that you 

20 would include a group of people in there that you 

21 couldn't tell whether or not you would treat a 

22 certain way or not And with the other, w r nh the 

23 other drugs 1 think it's much easier to 

24 distinguish those and you might be able to use 

25 criteria from the present literature and get a 

Page 3255 

Page 3257 

t 1 look at those particular issues 

1 reasonable opinion about those individuals and be 

2 Q So you would treat your patients 

2 able to tell which ones need inpatient treatment 

3 differently if you viewed nicotine as addictive, 

3 and which ones need outpatient treatment 

4 is that right 7 

4 Q I'm sorry. Doctor 1 must have -- 

5 A No When I’m trying to decide whether 

5 maybe tlx; hour is late 1 think I just didn't 

6 to treat a patient, a particular patient who has a 

6 hear your whole answer So I'm going to have to 

7 substance dependence disorder, it is easier to 

7 try and break it down into tw'o parts Because 1 

8 look and discriminate with these kinds of criteria 

S know' you tried to give me a complete answer, but 1 

9 than it is with the present criteria to know which 

9 didn't -- 1 just couldn't process the whole thing 

10 ones to treat and which ones not to treat 

10 at once So will you bear with me 7 

It O Well, I guess 1 w'as curious You mean 

11 The first -- what 1 was asking you is 

12 you -- do you apply this - well, I’m confused 

12 why it would make a difference between drug 

13 When was the first time that you read the ’64 

13 addiction and drug habituation Can you answer 

14 Surgeon General’s report 7 

14 that for nicotine, not for some other drug 7 

15 A Probably six mondis ago 

15 A Okay 

16 Q So, certainly, this is not something 

16 Q Okay 

17 that you have used in your practice since you were 

17 A Why w'ould it make a difference as far as 

18 treating patients, right 7 

18 treatment 7 

19 A No, it's not I've used the DSMs to 

19 Q Yeah. 

20 diagnose and treat patients 

20 A For calling it addictive 7 It probably 

21 Q Well, I'm puzzled why you would say, 

21 docs not make a difference — 

22 then, that you like to go back and adopt the '64 

22 Q Oh, okay 

23 Surgeon General report because it would help you 

23 a — for treatment, as far as labeling one 

24 treat patients Have you started -- have you 

24 one thing or labeling one another thing 

25 changed the way you treat patients now that you’ve 

25 Q Okay Now, what about for the other 
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1 drugs then, heroin, cocaine, whatever else' 7 Does 

l Q Okay, Doctor I'm sorry I guess you 

2 it make a difference if you label them habituation 

2 answered that, but maybe 1 didn't ask my question 

3 or addiction* 7 

3 very' clearly and I apologize. It seemed to me 

4 A Well, no These are more labeling 

4 that if we wound the clock back to the day before 

5 criteria But, I mean, diagnostic criteria would 

5 you were first contacted by the cigarette company 

6 be the ones that you want to go by to treat 

6 attorneys — 

7 someone 

7 A Uh-huh (affirmative) 

8 Q Well, wait We were back on -- I 

8 Q - you had — you were sitting there and 

9 thought you told me that the difference between 

9 you certainly didn’t have any knowledge of or care 

10 habituation and addiction would be important in 

10 the first ihing about the Surgeon General's report 

11 the way you treated your patients, right’’ Didn't 

ll of 1964, right 7 True 7 

12 you say that 7 

12 A Yes 

13 A I did say that 

13 Q All right So you were sitting Uicie 

14 Q All right Now 1 asked you, well, would 

14 and you were practicing as a psychiatrist and you 

15 it be important in the way you treat your 

15 used the modem book of the time, which is DSM, 

16 nicotine-addicted patients, if you had any And 

16 The Diagnostic and Statistical Manual IV, right 7 

17 you said no, right 7 

1 7 A Yes 

IS A 1 dunk that tf you arc looking at just 

IS Q And that came out when 7 

19 the criteria to define a certain class, that it 

1 9 A That was 1994 

20 wouldn't make a difference necessarily in how you 

20 Q All right And that docs not make a 

21 treat your patients 

21 distinction between habituation and addiction. 

22 Q Okay 

22 right 7 

23 A I grant you that 

23 MR RILEY Your Honor, may I object to 

24 Q All right So now wc go to tlic next 

24 tins and may wc approach 7 He's — 

25 scries of drugs other than nicoimc, and 1 give 

25 Till-COURT Yes, sir 

Page 3259 

Page 3261 

l you die opportunity -- tell me the difference 

1 (Side-bar conference is held outside the 

2 between habituation and addiction for the other 

2 hearing of die jury) 

3 drugs in the way you treat your patients Is 

3 MR RILEY Your Honor, lie's just 

4 there any 7 

4 confusing the purposes of the dsm-iv The ljsm-iv 

5 A It’s a way of defining those particular 

5 is used to diagnose patients and Surgeon General's 

6 individuals so you know which ones have severe 

6 report is not I think these questions arc 

7 disorders and which ones do not 1 don't know 

7 unfair The document served its purposes He's 

8 that it would make a major difference in the way 1 

8 trying to compare them and that's not appropriate 

9 treat patients, again, if 1 said diat they were 

9 THE COURT Well, that's not what die 

10 addicted versus they were dependent 

10 doctor said He said it would make a difference 

11 Q Docs die modem literature, including 

11 in how lie treated people So I'm going to 

12 DSM-IV, make a distinction between habituation and 

12 overrule die objection 

13 addiction anymore 7 

13 MR SHUFFLER Your Honor, may 1 make a 

14 A No, it docs not 

14 suggestion 7 Wc have one juror who is sound asleep 

15 Q So if -- so 1 -- so prior lo the time 

15 and -- 

16 you read dns 1964 book, were you making a 

16 THE COURT I hadn't noticed Which 

17 distinction between habituation and addiction in 

17 one 7 

18 your modem practice under DSM-IV which doesn't 

18 MR SHEFFLER Mrs King And 1 don’t 

19 make that distinction 7 

19 know -- Woody’s cross 1 guess 1 shouldn't make 

20 A Well, the individuals who are habituated 

20 this -- but at least wc should have them stand up, 

21 are often using nicotine and often using 

21 if not take 3 break or something to get the juices 

22 caffeine The individuals who arc dependent or 

22 flowing 

23 arc addicted arc often needing treatment that I 

23 THE COURT l appreciate it 

24 provide So I’m providing those individuals 

24 MR W'lLNER It’s been a long day 

25 treatment 

25 THE COURT It is a long day 
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1 MR WILNER Have a time estimate for 

2 anyone 7 

3 THE COURT With regard to 7 

4 MR WILNER Here, you know, today 

5 THE COURT Well, the jurors may 

6 dictate — 

7 MR WILNER Absolutely 

8 THE COURT -- what it is 

9 MR WILNER That's my point 

10 THE COURT 1 don't - it lias been a 

11 long day It's after the hour that we normally 

12 stop Is the doctor available tomorrow 9 

13 MR SHUFFLER We'd like to finish 

14 today, if we can, Vour Honor 

is MR WILNER There's no wnv I can finish 

16 today 

17 THE COURT You bring to iny attention 

15 dial Mrs King is sound asleep, which il appears 

19 that she is at this moment I don't think she's 

20 been asleep very long 

21 MR SHEFFLER No, that's absolutely 

22 correct. Your Honor I just thought maybe we 

23 could stand and stretch or just get the juices 

24 flowing a little bn 

25 MR WILNER Your Honor, we can't — 


f « --. 

Carter v. B& 


1 THE COURT I low long arc you going to 

2 be 9 

3 MR WILNER At least another hour and a 

4 half, at least 1 can't finish him today 

5 THE COURT Okay We're going to 

6 recess 

7 (Side-bar conference is concluded, 

8 proceedings resume before the jury) 

9 THE COURT Lady and gentlemen, it has 

10 been a long day We're going to stand in recess 

11 until 9 00 a m tomorrow morning 

12 (Proceedings adjourned at 5 10 p m ) 

13 
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proceed lt^j end that the transcript is a tioc ca*J 
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8 We further certify the original 
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